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TO TH 


Nahe Honour 3 


10 
Lord SOMERS 


Baron of . Lord H igh Chancellor 


ENGLAND. 


My Lord, 


HEN both the Favour and Severity of 
the Laws were by partial and unuſual Me- 
thods applyed to the Perſons, and not to 
the Caſes of the accuſed; when the Life and Honbur of 
an unfortunate Man depended on the Arbitrary Dictates 
of ſome Men in Authority, and when the Sentence pro- 
nounced was more Criminal than the Offence of which the 
Party was too eaſily convicted; then was "your Lord} Dip as 
far from any Advancement to 4 Judicial. Office, as your 
Judgment and Inclinations. were from the Approbation 
of 125 Proceedings : But no ſooner were'places' of Ho- 
nour and Profit in the Law made the unſought Rewards 
of good and learned Men, but your Lordſbio s Merits 
entituled you to both; whoſe — and 75 emper will 
make your. Adminiſtration juſt and eaſie in that honoura- 

4 2 ble 
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The Epiſtle Dedicatory. | 5 


2 


ble Court, to which Fortune had no ſhare in your Pro- 
motion ; and whoſe natural Abilities are ſo improved by 
a continued and inflexible Study, that your Kknowledge 
is not alone confined to the municipal Laws of this Ma- 
tion, but is generally extenſive to all humane Learning. 

hat Services may. nat. a Prince expect from the Wiſ- 
dom and Vigilancy of fuch a Counſethyr * And what 
Benefit may not a divided People find by your equal 
Diſpenſation of Juſtice, who (if they can be united in 
en thing) it muſt be in the general Satisfaction which 
etl have in your Promotion, becauſe they know thoſe 
Cauſes which come before your Lordſhip will receive a due 
Hearing and Attention without Paſſion or Prejudice to 
Perfons ; ſuch Emotions being as much beneath the Great- 
neſs of your Lordſhips Mind, as they are beyond the 
Duty of Juſtice, and fit only. for ſuch who will neither 
be guided by the Rules of Equity or Reaſon; ſo true 
is that Saying, Utitur animi motu, qui uri ratione 
non poteſt. 

The Reſpect which is due to the Office of Magiſtrates 
challengeth an univerſal Obedience; but that particular 
Affection and Eſteem which we have for theis Perſons 
is due only to their Vertues and Merits: And ſuch ts 
that which I have, and all Men (eſpecially thoſe of my 
Profeſſion) ought to have for your Lordſhip and the pre- 
ſent Judges in Weſtminſter-Hall, whoſe Learning. aud 
Integrity in judicial Determinations may bring the Laws 
nearer to Perfection; and. whoſe Examples are the juſt 
Commendation. of the preſent, and I hope will be the '\Imi- 
tation of ſucceeding Ages. | 

I could never underſtand the right meaning of that 
Sentence, Boni Judicis eſt ampliare Juriſdtionem; 
for if that be true, then to what: purpoſe were thoſe 
Arguments at the Bar of the Houſe of Peers againſt 


ſome 


The pille Dedicatory. 


ſome late Judges for retaining Bills in Equity, the ſub- 
ject Matter whereof was only tryable at the Common Lam ? 
Such Complaints are now no more, becauſe your Lordſhip 
will not only ſupport the Honour and Dignity of that 
Court, wherein you prefide, in the Beauty of Order, but 
will not enjoyn any other from exerciſing its proper Fu- 
risdliction. | 

Thus will the Credit of the Laws of England be re- 
 vived, and Men will acquieſce under the legal Deter- 
minations of each Court; very few Writs of Error will 
be brought for Error in Law, becauſe of the Fuſtice and 
Stability of the Fudgment in that Court wherein it was 
given; and very few Appeals, becauſe your Lordſhip 
knows ſo well how to temper Equity with Juſtice, that 
he muſt be a very angry Man, who goes away diſſatisfied 
with hour Loraſbips Decree. 

But ſince the Actious of Men in great Places are 
ſubjef to the various Cenſures of Mankind, if any pre- 
judliced Perſon ſhould revive thoſe Diſputes, or quarrel at 
your Lordſhips Adminiſtration, ſuch Complaints would 
leave no other Impreſſion upon the Minds of impartial 
Men than to convince them of the Wrong done to your 


Lordſhip, and the Folly of ſuch Miſapprehenſions. 
My Lord, 1 have prefixed your Lordſhips Name to 


this mean Performance, taking this occaſion to ſhew that 
great Honour and Reſpect, which I haue for your Lord- 
ſhip ;, not that I am ſo vain to think any thing herein 
to be worthy of your Lordſhips Leiſure, neither do I think 
it Manners to beg your Lordſhips Patronage, becauſe a 
good Book will protect it ſelf at all times, and a bad 
one deſerves no Protection. 3 

I know few Books are either praiſed or peruſed, but 
what are warranted by the common Repute and Eſteem 


—— ——} 
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: of the Writer, which muſt be imputed to the Prejudice 
and Partiality of Men, and which argues a Diffdence 
of our natural Parts, as if we did not dare to make 
a right uſe of our own Judgments : For this Reaſon I 
have concealed my Name, that a Judgment may not be 
made of the Book by the Repute of the Writer. But I 
hope your Lordſhip will not condemn my Ambition, when 


T ſay, I am not altogether unknown to your Lordſhip, 
who am | 


8 


Your Lordſhips 


Moſt humble Servant, 
Middle- Temple, 
June 22. 1693. 
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Coram Franciſco North Milite C inal 4 
Hugone Wyndham } Med A 


8 Noberto Atkins Muhle . 
Villielm Ellis Mile. q 
The King DEF the Biſhop xr. e, and Sir Fran- | 
= cis C lark: © 3 807 65 | 


. a See pet a ſpectal dtn was found, where- Quare Im- 
\® the Caſe way th Peli 


. ; urn, to which the pace of the Mod-Rep.195. 
mas oppendant, did by the diſſolution King whe 
who the firſt Cauſe 
is certain, and 
dvr vl ch che Grants 
rants anno2'of * 31 Hz. 
ocatiof Ecclefiz de Laburn ditto At ar 
ned him befoze) dudum ſpec Hangs DYiLy 
7 ſaid Ring by "fad Ar biſhop, « d ately belo 
the Abbot of G &c. ade Fang the ſaid Archbithi bb 
boy it, 02 as it was in our ands by t ir pays. 1 means 0 
e the Adyowlon ad * this lat Opin was 


2 | Hill 26 & 27 Car I in Communi Banco, 
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Juſtice Ellis in his Argument laip, That: it was plain that when 
the Manno came to H. 8. the Ad vowſon was appendant, but when 


it was granted to the Archbiſhop, and the Advowſon excepted, 

it h ge -in groſs, and OE could never alterwerd 

James «ud be AWpany 45 u e a 144 0? tan 
_ Caſe ſe dev be part 0 | 4 

_ And tis as plain, that befoze the Statute de Przrogativa Re- 


ee 


no2, the Add NLP it-be 


named in any part of the Derd, as if it be in the Habendum 
though not in the Pzemifſes 3 but that muſt be intended of an 
10 Co. 63. Advowſon appendant. 
And though Advowſons are excepted by that. Statute, vet 
in caſe of Reſtitution an Advowſon will paſs by the Wows 
Adeo plene & integre, though not named. 
In this Caſe there are general Mozds and the ſame as in 
10 Co. 63, * Whiſtler's Caſe; pet this differs from that, fo2 here tis granted 
—.— _ adeo plene, as the Abbot had it; by thoſe Mods it doth not 
galt Tur» Paſs, fo2 then it was. appendant, but now it is in groſs; and 
ner, ff the King intended to paſs an Advowſon as appendant when 
tis in groſs, the Gzant is void, Hob. 303. 
— Whiſtler's Caſe there are the Il oꝛds Adeo plene, as in this, 


Advowlon was appendant ſt > wh vet there are 


al w- dere that _ paſs ite + 4 Ty: as ts. Arch 4 
it, not ler ve, becaule he ; neither will deo 
plene as the Abbot had 1 deln ba ben, dee he hay it 


in groſs. but Adeo plene as the dg had it by any ways or means 


whatſoever, thoſe general Mads are (ufficient ta pals it. 


The King grants the Yannoz and t n of the Churc eh 
of Laburn, which 12 rtain and by particular ez par 
what follows 1 an to the Are bo p) is ite, tet rote ne: 


ver belonged ta 15 becauſe it was excep 5 15 the 1 5 of the 
Mannoz to bim, but the firſt niſcriptian an 17 un 
the falſity of the other ſhall not avoid the Gian ctally u. 
the King is 15 deceived in his Title no2 in the ue, an 
there is a certainty of the thing gran anted. 
Some falſe ſuggeſtfons may make his Gzant void, as if * 
rant the Mannoꝛ of D. reciting that it came to him by Attaitt- 
er, when it came by Purchaſe, Hob. 229. 
But if the mil-recital concerns not the Kings Title QP} oft 
doth not vitiate the Gzgnt, 10 H. 2. 4. Sir Jobn Leſtranges Caſe, 
where the King by Office found had the Tardchlp of a Wane, 


and makes a Gant thereof reciting Quod quidem Manerium in 
manus 


Lane 11. 
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EY noſtras ſeiſit &c. which was not true, yet t the Gzant was 

held good, becauſe it was only to make that certain which was cer- 

tain enough befo2e by a particular deſcription. So in Legat's Caſe, 
10 Co. 113. wherein fs cited the Caſe of the Earl of Rutland and 
Markham, to whom the Quen had granted the Office of Parker⸗ 
ſhip, &c. quod quidem Officium the late Earl of Futland habuir, 
when in truth the Earl never had it befo2e, yet the Gzant was held 
Good. 

So alſo if he grants fo2 and in conſideration of Service done, 
02 Monp paid, if falſe, it avoids not the Gꝛant, becauſe ſuch Con- 
ſiderations (when paſt) are not material whether they are true 
02 falſe, Cro. Jac. 34. 

Ik the King let the Mannoz of D. of the value of 4 J. per an- 
num, ff it be moꝛe it is ill, but if he let it by a particular Name, 
and then adds, Quod quidem Manerium is of ſuch a value tis 
good, becauſe the Quod quidem is but the addition of another * Co. 34 
certainty; ſo here the Advowſon is granted by ſpecial and er⸗ 
preſs Name, but the Clauſe that follows, Dudum ſpectañ to the 
Archbiſhop, implies a miſtake and had there ben no mote in 
the Caſe this falſity would never have avoided the Gzant, 

But when the King had enumerated (ſeveral ways by which he 
thought he might be intitled, at laſt as a p2oof that he was re: 
ſolved to paſs it, he adds theſe Nlozds, viz. as it is in our hands 
by any way or means whatſoever. | 


Atkins Juſtice of the ſame Opinion: There the thing is not. 

granted by an erxpzeſs Name, there, if a falſity is in the deſcrip- 
tion of that thing, the Gzant is void even in the caſe of a com- 
mon perſon, as if he grant Lands lately let to D. in ſuch a Pa⸗ 
riſh, and the Lands were not let to D. and were alſo in another 
Pariſh, the Gzant is void, becauſe the Lands are not particularly 
named, Anderſ. 148. Heywood's Caſe. 
A fortiori in the Caſe of the King, as if he grant omnia illa 
tenementa ſituata in Wells, when in truth the Lands did not lie 
there, fo2 this reaſon the Gzant was void, becauſe it was general, 
and yet reſtrained to a particular Town, and the Pꝛonoun (illa/ 
goes thꝛough the whole (ſentence, 

But ik a thing is granted by an expꝛels Name, though there 
is a Falſity in the deſcription, pet in the Caſe of a common per⸗ 
ſon tis good. 

As when the Subchanto2 and Uicars Chozal of Lichficld made 
a Gzant to Humfrey Peto of 78 Acres of Glebe, and of their 
Tythes Pꝛedial and Perſonal, and alſo of the Tythe of the 
Glebe, All which late were in the E ok Margaret = 

B 2 wyHic 
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which was not true, yet the Gzant was adjudged good ; fo? the 
Woms All which are not Nloꝛds of reſtriction unleſs when the 
Clauſe fs general and the Sentence entire, but not when it is 


diſfinc, Cro. Car. 548. 
But in the Caſe of the King, ik there is a falſity by which 


the King bath a prejudice, and a Falſity upon the ſuggeſtion of 


Judgment. 


Replevin. 
Juſtification 
for an Herriot. 


Ex parte 
Def. 


the Rent of 3s. 1 d. (though the Defendant in his Avowyp had 


the Party, it will make the Szant void, but every Falſity will 
not avoid his Gzant if it be not to his pꝛejudice. 
But let the Falſity in this Cale be what it will the Ade- 


plexe as it is in our hands helps it; and though it hath been ob⸗ 


jeged, that theſe Mods will not help the GOꝛant, becauſe nothing 
new is granted, that being done befoze ; tis true there is nothing 
new granted, but that which was befoze was not well granted 
till this Clauſe came which ſupplies and amends the Faiſity ; 
fo2 now tis apparent that the King intended to paſs the Ad⸗ 
vowſon as well as the Manno2, and therefoze at laſt grants it, be 
his Title what it will. 

Jn all Caſes where the Kings O2ant is void becauſe of any 
miſtake in his Title, 'tis to be intended the King would not 
make the Gꝛant unleſs the Title were ſo as tis recited, but here 
'tis apparent the King reſolved to grant it. 


Wyndham Juſtice agr&@d,and Judgment was given accozdingiy. 


Wilcox verſus the Servant of Sir Fuller Skipwith. 


N Replevia the Defendant juſtifies the taking of the Cattle 
fo a Herriot which. he alledges to be due upon every Aliena- 
tion without notice. 
The Plaintiff denies the Herriot to be due upon Alienation. 
And thereupon Jſſue is joyned. 
The Special Gerdig finds the Tenure to be by Fealty and 


alledged the Rent to be 12 s. 4d. and the Piaintiſf in his Barr 
to the Avcwyy had confeſſed it to be ſo) Suit of Court and an 
Þerrfot, which was payable upon every Alienation with oz with: 
out notice. 

And whether upon this Spectal Uerdic Judgment ſhould be 
given fo2 the Plaintiff oꝛ the Avowant was the doubt. 

Upon the point of Pleading Serjeant Jones fe the Defen- 
dant ſaid it had been objened that the Avowzy was ill, fo2 ut Bal- 
livus, &c. bene cogũ captionem in prædicto loco, &c. but doth 
not ſay tempore quo, &. fo? a Perriot (tempore quo, &. be: 
| | ing 


—_ 
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ing lett out) and ſa doth not ſay a Pertiot was dite at the time ot 
the taking ok the Goods. 1 
But be anſwered, That that was uſual and common, and of 
that Opinion were alt the Juſtices, and ſo it was held good. 
It was farther objected, That here is a variance between che 
Avowpy and the finding in the Special Aerdic; The Avowant fayg 
that the Kent was 12 s. and 4 d. and the Jury find that ft wis 
but 3 . and 1 d. He allo ſaith, that the Herriot was due upon 
every 1 wtthout notice, and they find it due with oz with: 
out notice. bs „ 2 go 
But to that he laid, the Jury have doubted only of the lat 
Point, ko the Avowwp was not fo: Rent but fo2 the Hetrior, 


ſo the ſubſtance is whether he had good cauſe to diſtrein fox. the Poſte 


Herriot 02 not, | 1 2 3 
And as to that, the Subſtance is ſufffcfently found, like the Cale 
in Dyer 115. Debt uon Bond fox pertomance of Covenants, 
and not to da waſte, the Beach alſigned was that the Deken⸗ 
dant felled twenty Dakes, who pleads Non ſuccidit vigintt quer- 
cus præd nec earum aliquam, the Jury find he cut yown ten, pet 
the Plaintiff recovered; fog though the tntire Allegation of the 
Bꝛeach was not found,becaufe ten did not pꝛobe the tffue of tween: 
ty literally, yet the Subſtance is found, which is fuffictent to make 
the Bond foxfeited. .'/ My 057 ; 
Do in Treſpas,where the Plaintiff makes a Title under a Leaſe 
which commenced on Lady-day, Habendum a Feſto, &c. and the 
Illue was non demifit modo & forma, the Jury found the Leaſe 
to be made upon Lady-day, Habendum a confectione, and Co it 


commenced upon Lady-day, and not 4 Feſto, &c. which muſt. be 


the day after the Feaſt, yet twas-azjuvged fo 
cauſe the Subſtance was whether no the 
to intitle himſelf to commence an Acton, Hob. 27. 

But in Ejectment oz Replevin ſuch a Declaration had been 
naught, becauſe therein. you. ate to recover the Term, and 
therefoze the Title mut be truty' let out, and in Replevin pore 
are to have a Retorñ habend, hut iu Treſpas tis only by way of 
excuſe, Sed quzre. 7715 eat 90 09M 
A ſecond Reaſon. is becauſe both Plaintiff and Deferdant in 
pleading have agried the matter in this particular, fox both fay 
the Rent was 12 8. and 4 d. | 5007 

'Tis a Rule: in Law, That what'the Parties habe agreed/ in 
pleading ſhall be admitted though, the Jury find otherwmife, 
2 Aſſ. pl. 17. 18 E. 3. 13. b. 2 Co. 4. Goddard's Cafe. Jux oꝛs ate 
uot baund by. Eſtapnel ad dicend” veritatem, fox they are ſwoyr fo 
to: da untels the Eſtoppet be within the ſame Kecow, but 1 

| | tha 


2” the Plaintiff, be- 


* 


had a Leaſe Moor 868, 


Yelv. 148. 
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that ic is confefſed cannot be matter of Jſſue not being Lis 
conteltat a. | 

It has ben objeced, that in 33 U. 6. 4. b. the Plaintiff bzought 
Debt fo2 20 l. the Jury found the Dekendant only owed 10 1. and 
the Plaintiff could never recover. 5 

But that muſt be intended of a Debt due upon Contract, and 
there the leaſt variance will be fatal, 38 H. 6. 1. BY 

As to the ſecond variance tis not material, fo? tis not true 
as the Avowant hath ſaid, fo2 if the matter in iſſue be found, 
the finding over is but ſurpluſage 3 both the Uerdic and the 
Avowpp agree that the Defendant may take a Diſtreſs in caſe 
5 -- === without notice: And ſo he pzaped Judgment ko the 

ekendant. 


Judgment for The Court were all of Opinion that Judgment ſhould be given 


the Defen- 
dant. 


Caſe for ſur- 
charging a 


fo2 the Defendant ; fo2 what is agreed in pleading, though the 

Jury find contrary, the Court is not to regard, and here the ſub⸗ 

—— of the Iſſue as to the ſecond Point is well found fo2 the Oe- 
endant. 


Judge Atkins told Serjeant Wilmot, who argued fo2 the 
Plaintiff, that he had cited many Caſes which came not up to 
the matter, and ſo did magno conatu nugas agere, foz which 
reaſon J Have not repozted his Argument. 


Smith verſus Feverel. 


PE Plaintiff brought an Action on the Caſe againſt the 
Defendant, ſetting fo2th that he had right of Common in 
Ai. and that the Defendant put in his Cattel, viz. Hozſes, Cows, 
\ Hogs, &c. ita quod Communiam in tam amplo modo habere non 
potuit. 

The Defendant pleads a Licence from the Lozd of the Soil to 
put in Averia ſua, which was agreed to compꝛehend Þogs as well 
as other Cattle in the moſt general ſenſe. . 

The Defendant demurs, and after Argument the Court were 
all of opinion that Judgment ſhould be given fo2 the Plaintiff, 
becauſe the Defendant in his Plea hath not alledged that there 
was ſufficient Common left for the Commoners, fo the Low 


cannot let out to paſture ſo much as not to leave ſufficient fo2 the 
Commoners. F | 

And though it was objected, that the Plaintiff might have re- 
plyed ſpecially and ſhewn there was not enough, pet it was 
agreed by the Court that in this Caſe be need not, becauſe his De- 
| claration 


Ez . == moni Banco. 7. 
ng eqns rode ms en 1 ould TN et wh bo 


Jt was held indted that in an Action upon the Cale by the Com: 
moner agatnſt the Lozd, he muſt particularly ſhew the Surcharge ;_ 


but if the Action be Vz8anht 2 a Stranger ſuch a ſhewing 
as is here is Cufficient, _ 


\ North Chiet Juice fav, and: 1. was admitted, that the Lk | 
cence being genera ad ponend' averts it ſhould be intended only 
of Commonabie Catter and not of Hogs: Sed contra, if the Lt 


cence had been fo? a pertſeutar thine: 


7-30 | Anonymys 


Man devifrs andto A. his Heir at Low, and dev 28 0 iſe, 
Lands to B. ſ Fee a. hy wet If A. wobelt B. wiſe oe — 
Anetwite he ſhall loſe what is deviſed to him, and i it at 24 5 
* Co dies, A. _— 33 de vifed: fo B. and 
claims it, the Court were o nion that t Entr and Ekalm 
is a ſufficient bzeach Us ene B Ho the 1 7 0 be . 

Jt was allo agreed that theſe bach 1 4 fmoleſt B. by Suit, 8c. 

make a Limitation and not a Condition, Pl. Com. 420, the De 
being to the Heir af Law; kor if it were a Ce e it 


to him and fo eis bold, bet cannot ente 1 
3 Co. 22. Cro. Eliz. 204. Wk und Hamond s Caſe. 8 ee In 


agrees ta it. 
rs and dies, a — the 


oC 


the caſe of the eldeft Son makes a Limitation, Owen 112. ' 
So in the Caſe of Williams and Fry in an Ejeckione firme 

daughter, Provided and upon Condition that ſhe marry with the 

conſent of the Earl of Mancheſter and her Grandmother, tis a 8 
2dly, It was — That an Entry Lol Claim in this C 

was a ſufficient tion, foz when the pe N 55 

not moleſt by Suit or otherwiſe, are to he intended 8 25 præ- 

miſſorum. 

a 2 becauſe thereby the Eſtate is determined 85 jr 

try d Claim, and the Lam calls it u the Party to ** 

* deviſes Land o F. and big 

viſee immeniately, but indeed till Entry he canfnat by 


in B. R. lately fo2 Newport-Houſe. A. deviſeth to his G2and- 

mitation. 

generally it ſhall be intended ag Peir, and the w Fo 
3dly, There is no ned of Entry to avoſd an Elſate in caſe of 
s limited and in whom it veſts till he d 

ſoy Action, as Treſpats, 8c. Pl. Com. 412, 413. 10 


a 9 
o. 40. b 
where 


——_— 


* — 


— 
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Nen. where a Poſſeſſion veſts without Entry a Reverſion/ will veſt 
without Claim. e 


Curtis verſus Davenant. 


Prohibition I N a Prohibition the Queſtion was, whether ik a Church be 
A Biſhop can- gut of repair, 02 being ſo much out of ower that it muſt be 
Serafin ke edilied whether the Biſhop of the Dioceſs may Direct a Commiſ- 
ners to tax the ſion to impower Commiſſioners to tax and rate every Partſhto- 
Pariſh for ner fo2 the re- edifying thereof ; The Court did unanimouſly agree 
rears = ſuch Commiſſions were againſt Law, and therefoze granted a 
Church. Pꝛohibition to the Sptritual Court to ſtop a Suit there com- 

menced againſt ſome of the Pariſhioners of White-Chappel foz 

not paying the Tax accoꝛding to their pꝛopoꝛtions. 

It was agried that the Spiritual Court hath power to compel 
the Pariſh to repair the Church by their Eccleſlaſtical Cenſures, 
but thep cannot appoint what Sums are to be paid fo2 that 
purpoſe, becauſe the Churchwardens by the conſent of the Pariſh 
are to ſettle that. | RES 

As if a Bidge be out of repair, the Juſtices of Peace can- 
not ſet Rates upon the perſons that are to repair it, but they 
muſt conſent to it themſelves. "7 

Theſe Pariſhioners here who contribute to the charge of re⸗ 
pairing the Church may be ſpared,but as fo2 thoſe who are obſtinate 
and refuſe to do it, the Spiritual Court may pꝛoceed to Excom⸗ 
munication againſt them; but there may be a Libel to pay the 


Rates ſet by the Church wardens. 


Nurſe verſus Yearworth in Cancellaria. 
Bill in Cancel- Ichard Yearworth being ſeiſed of Lands in Fee makes a 
1 Leaſe to the Defendant Chriſtopher Yearworth fot 99 vears 
2 Tem. to (uch uſe as by his laſt Till He ſhould dfreg. pe 
Afterward he makes his TUtl! in witing (having then no Iſſue 
but his TUife groſſement enſciat ) and thereby deviſes the ſame 
Land to the Heirs of his Body on the Body of his Wife begotten, 
and fo2 want of ſuch Tſlue to the ſaid Chriſtopher the Defendant 
and his peirs. | 
Richard dies and about a month after a Son is bozn, the Son 
by vertue of this Devile enjoys the Land, but when he- attains 
0 his full age of one and twenty years, he ſuffers a Common Re- 
covery, and afterwards deviles the Land to the Complainant 
Nurſe, and dies. Sk 
The 


Ko 


Car. II. in Caneclar ia. 
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The Complainant erhibits a Bill againſt the Defendant to 
have the Leaſe fo2 99 years aſſigned to him, and whether he ſhould 
have it aſſigned o2not, was the Queſtion. 

1. Jt was pꝛetended that an Eſtate in Fir being limited by the 
Will to Chriſtopher, who was Leſſæ fog 99 years, the Term is 
thereby drowned. | | 

2. It was objected, that the Deviſe by Richard to the Infant 
in ventre la mere was void, and then the Complainant, who 
claimed by a Deviſe from the Poſthumus, could have no Title, 
but that the Defendaut to whom an Eſtate was limited by the 
Mill of Richard in Remainder ſhould take preſently. 

But not withſtanding what was abjeged the Load Keeper Finch 
decreed that the Leaſe which was in Truſt, ſhould be aſſigned to the 
Complatnant Nurſe. 

he ſaid that at the Common Law without all queſtion a Deviſe 


Roll. Abr. tir. 
to an Inkant in ventre (a mere of Lands deviſable by Cuſtom was m.. H 


good, ſo that the doubt ariſes upon the Statute of H. 8. which Cob. 363. 


enads, That it ſhall be lawful for a Man by his Will in writing 
to deviſe his Lands to any perſon or perſons, fo2 in this Caſe the 
Devilte not being in rerum natura, in ſtrianeſs of ſpirch is no 
perſon, and therefoze it hath ben taken that ſuch a Devile is void, 
Moor's Rep. and'tis left as a Quære in the Loꝛd Dyer 304. 
But in two Caſes in the Common Pleas, one in the time when 
the Lozd Chief Juſtice Hale was Judge there, the other in the 
Loꝛd Chief Juſtice Bridgman' time, it hath been reſolved that it 
there were ſufficient and apt woꝛds to delcribe the Jnfant, though 
in ventre ſa mere, the Devile might be good. 

But in the King's Bench the Judges ſince have been divided 
upon this Point, that as the Law ſtands now adjudged, this 
Devile in our Cale ſeems not to be good: But Gould the 
Caſe come now in queſtfon, he ſaid he was not ſure that the 
Law would be fo adjudged ; fo2 tis hard to disinherit an Peir 
foz want of apt TUo2ds to deſcribe him; and tis all the rea- 
ſon in the Mozid, that a Mans intent, lying in extremis, when 
moſt commonly he ts deſfitute of Council, ſhould be favoured, 


C Whitrong 


11H 6. 22 
dubitatur. 


60g. 
pl. 2. 


—— 
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Whitrong verſus Blancy. 


"HIS Term the Court delivered their Opinions in this 
3 __ Caſe, North Chief Juſtice, who had heard no Arguments 
to Malen. yerein, being abſent. 

The Caſe was this: The Plaintiff upon a Judgment in 
this Court ſues out a Scire facias againft the Heir and the Ter: 
tenants, which was directed to a Sheriff of Wales ; the Defen- 
dant fs returned Tertenant, but he comes fn and pleads Non 
tenure generally, and traverſes the Return; the Plaintiff de- 
murs. 

Two Points were ſpoke to in the Cale. 

1. Whether the Defendant can traverſe the Sheriffs Return? : 
And all the thee Juſtices agre&d that he cannot. | 

2, Whether a Scir Fac, Ca. Sa. Fi. Fa. &c. would lie into Wales 
on a Judgment * at Weſtminſter, And they agreed it would 
well lie. 


ee Us Juftice agree, Jf Judgment be given in Wales it could 

ment may be not be removed into the Chancery by Certiorari, and ſent hither 

2 Cre. 464. by Mittimus, and then Execution taken out upon that Judgment 
here, becauſe ſuch Judgments are to be executed in their pꝛoper 
Jurtsdiaions, and ſuch was the Reſolution of the Juſtices and 
Barons, Cro. Car. 34. 

But on a Judgment obtained here Execution may go into 

Wales. No Execution can go into the Iſle of Man, becauſe tis 

no part of England, but Wales fs united to Eng gland by the 

Statute of 27 H. 8.c. 26. And therefo2e in Bedo and Piper's Caſe, 

- Her. 2% 2 Bulſtr. 156. ft was held that ſuch a * Writ of Execution goes 

2 Cro. 484, legally into Wales. 

The Opinion He laid he had a Repoꝛt of a Cale in 11 Car. 2. where a Motion 

— a ge. was made to quaſh an Elegit into Wales; but it was denied, fo2 

— 194. the Court agreed the TIrit well iſſued. 

i. deen denied Some have made a difference between the King's Bench and 
the Common Pleas, as if an Execution might go into Wales 
upon a Judgment obtained in the King's Bench, but aliter if in 
the Common: Pleas. 

But the Law is the (ame in both Courts, Mich. 1653. between 

Wyn and Griffith this very Caſe came in queſtion, and there it 

was held that Execution goes into Wales as well as into any 

part of England upon a Judgment in the Courts of Weſtmin- 
cr | 
In 
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| In 2 Bulſtr. 5 4. Hall-ver/us . it was held that a Ca. ſa. 
ſhall go into Wales againſt the Bail upon a Judgment recovered 
in the Kivgs-Bench here againſt the Pꝛincipal. 


Df the ſame Opinion was Juſtice Atkins, and that the Deten⸗ 
dant cannot averr againſt the Sheriffs Return, no2 a Biſhops 
Certificate; and the true reaſon is given by my Lo2d Coke in 

2 Inſt. 452. foꝛ the Sheriff is but an Officer and hath no day in 
Court to juſtifie his Return, 

Jn ſpecial Caſes Exception may be made to the Sheriffs Re- 
turn; but this is by reaſon of the ſpecial pꝛoviſion that is made 
koz the doing of it by the Statute of W. 2. cap. 39. as in caſe 
too (mall Iſſues be returned, oz that the Sheriff return a Rel. 
cous; the Party in his Averment muff alledge of what value the 
Iſſues are. 

2dly. That notwithſtandiug the common ſaying Breve Domini 
Regis non currit in Walliam, pet a Fi. Fa. Ca. Sa. oz any Execution 
whatſoever may iſſue into Wales upon a Judgment obtained here: 
And to pꝛove this he conſidered, 

1. How Wales koꝛmerly ſtood in relation to England. 

2. Pow it ſtood befoge it was united by the Statute of H. 8. 

3. How it now ſtands ſince the Union. 

1. And as to the firſt of theſe, England and. Wales were once 
but one Nation, they uſed the ſame Language, Laws and Reli- 
gion, and ſo continued till the time of the Roman Conqueſt, be- 
koꝛe which they were both compꝛehended under one name, viz. 
The Iſle of Great Britain. 

But when the Romans came, thoſe Britains, who would not ſub- 
mit to their yoak, betook themſelves to ſuch places where they 
thought themſelves moſt ſecure, which were the Mountains in 
Wales, and from whence they came again, ſoon after the Ro- 
mans were dꝛobe away by their difſentions here, and then theſe 
Britains enjoyed their ancient Rights, as befoze. 

After this came the Saxons and gave them another diſturbance, 
and then the Kingdom was divided into an Heptarchy 3 and then 
alſo, and not till then, began the Welſn to be diſtinguiſhed from the 
Engliſh 3 but yet at that time they had great Poſſefſions in England, 
vil. Gloucelter, part of Worceſter, Hereford, Shrewſbury, which 
they kept till King Offa dꝛove them out of the plain Countries, and 
made them flip foz ſhelter into thoſe Yountainous parts in Wales, 
where they now continue, Cambden 15. And 'tis obſervable that 
though Wales had Kings and Punces, yet the King of England 


had Supertozity over them, koꝛ to him "1 ep were Þomagers, * 
En 


— 
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Vaugh. 400. 


* 2 Inſt. 195. 
4 Inſt. 239. 


den 67. The Wow Princeps implying a Subowinate Dignity, Sel- 
den's Titles of Honor 593. 

2dly. During the time of the Separation Wales had diſfinc> 
Laws and Cuſtoms from thoſe in England, .whence that ſaying 
took its effect, viz. Breve Domini Regis non currit in Walliam; 
pet the Parliament of England befoze that time made Laws to 
bind Wales ; As the Act of 25 Edw. 1. fo2 confirmation of the old 
great Charter of the Liberties of England and of the Fozeſts, 
which enacts, That certain Duties ſhall be patd fo2 every Sack 
of TUool, &c. erpotted out of Wales, 2 loft. 537. 

Do the Statute 3 Edw. 1. cap. 17. which gives remedy if a 
Diftreſs be taken and detained in a Caſtle, and upon dell verance 
demanded by the Sheriff, if the Lozd of the Caſtle ſhould refuſe, 
he might raiſe the Poſſe Comitatus, and beat down the Caſtte; 
and if ſuch detainer oz refuſal be in the Marches of Wales, the 
King, as the Statute ſaith, is Soveraign Lo2d of all, and ſhall 
do right upon complaint; and the Conqueſt was not made till 
9 E. 1. (o that at that time lſkewiſe though Wales had Pꝛinces 
of its own, yet the Kings of England were Sovereigns to thoſe 
Pꝛinces; and though they had Laws of their own, yet were they 
bound by thoſe that were made here; and though their Pꝛinces 
had oꝛdinary remedial TUrits, yet in Caſes ertraozdinary the 
Kings TUrits here run into Wales; and it was not fo2 want of 
power, but becauſe there was no need, fo2 that it went ſo ſel⸗ 
dom; and when the Kings Trit did iſſue it was neceſſary to 
direct it to the Sheriff of an Engliſh County, foz Wales was not 
then divided into Shires ; but afterwards by the Ac called Sta- 
tutum Walliz 12 Edw. 1. it was dibided into fir Counties, and 
then agafn by the Ad of 27 H. 8. cap. 26. it was divided into the 
other fir Counties. | 

But during this time there were frequent Poſtilities between 
England and Wales, until by the Conqueſt in Edw. 1. time they 


were untted. 


Vaugh. 414, 
415. 


2 Bulſt. 54. 


'Tis pꝛetended that H. 3. Father to Edw. 1. was the Con- 
quero2, and tis pꝛobable ſomething confiderable might be done 
in his time; yet the abſoluts Conqueſt of the whole Dominion 
was made bp Edw. 1. in whoſe time the afozefafd Statutum Wal- 
hz was made, and after that the Statute of 27 H. 8. to com⸗ 
pleat the Unten, the end of which is declared to being the Sub⸗ 
jets of both to an entire Unity; and that it may be done with 
effec, tis enacted, That the Laws of England be executed 
there; fo2 which reafoi it is herd in 5 Co. Rep. Vaughan's Cafe, 
fol. 49. that the Statutes of Jeofails do extend to Wales; and 

in 
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in 2 Bulſtr. 156. the Sheriff of Radnor upon a Scire Fac directed + This 
to him, returned Breve Domini Regis non currit, &c. and wag Reſolution 
amerced 10 l. fot his falſe Return, Vide 19 H 6. 20. Fitzherb. _ no De- 


Trial pl. 40. tit. Juriſdiction, 13 E. 3. 23, 24, 34. idem, Brief 621, 
& Aſſize 382. | 

It was objected, That by expzeſs p2oviſion in 1 E. 6. cap. 10. 
Exigent awd Proclamations fhall be awarded out of the Courts of 
Weſtminſter into Wales, which if they might befoze, this Law 
was then needlels. : ; 

'Tis true, the Opinion of the Parliament ſeems to be, that 
had it not ban foꝛ this particular p2oviſion, (ach Proclamations 


might not have iflued ; foz by 6 H. 8. cap. 4. ſuch Pyoclamations y.,.4. 44 


went but to the next County, but they do not declare ſo, and 
perhaps they might ground themſelves upon that vulgar Etro, 
Breve Domini Regis non currit in Walliam, which is not true un- 
leſs the Clauſe be limited to original Writs only. 

Objection. That the Statute of 5 El. cap. 23. which enacs, 
that the Excommunicato Capiendo fhall be returned in the Kings- 
Bench, and takes notfre that this TUrit fs not returnable into 
that Court from Wales, and therefoze oꝛders that the Significa- 
vit ſhall be ſent by Mittimus out of the Chancery to the Chief 
Juſtice there, and gives them power to make Pꝛoceſs to infertox 
Officers returnable beloꝛe them at their Seſſions fo! the due Exe⸗ 
cution of this TUrit, all which had ben in vain, if the Capias 
might go into Wales befoze the making this Act. 

Anſw. But that is an oziginal TTirit, and ſo comes not np 
to this Caſe. 


Wyndham Juffice agreed in omnibus, and ſafd that the Sta- 
tute of 1 Ed. 6. was very needfut ; fox it a Ban ſhould be out- 
lawed, if the Pꝛoceſs ſhould be ſent to the Sheriff of the next 
adjoining County in England, he could not have any notice that 
he was outlawed, and (o could not tell when oulawed oz at 
whole Built, | 


Vaughan late Loꝛd Chief Juſtice held ſtrongly, that no Exetu- vaugh. 395. 
cution would go into Wales when this Cale was argued befoze 2 Szund. 194 


him; and of the ſame Dpinion was Juſtfce Twiſden. 


Williamſon 


PTY A d e 
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Williamſon verſus Hancock. 


Collateral Special Uerdic was found in an Ejeament, where the 
A Cale was? 


Warranty. | 


Mod. Rep. 192. Richard Lock the Father was Tenant fo2 Life, with Remain⸗ 
der in Tail to Richard his Son, Remainder to the right Heirs 
of the Father, who levies a Fine with TU{arranty to the uſe of 
Suſan and Hannah Prinn in F& 3 they by Bargain and Sale 
convey their Eſtate to the Defendant : The Son in his Fathers 
life time, befoze the TUarranty attached, comes of full age; the 
Father dies; The Queſtion was whether the Sons Entry was 
barred by this collateral Marranty thus diſcended ? 


And the thi Juſtices, abſente North Chief Juſtice, were 
clear of Opinion, that the collateral TUaranty was a barr to the 
Son, and lo Judgment was given foz the Defendant. 


Ellis Juſtice held that his Entry is taken away; fo2 in every 
Warranty two things are implied, a Voucher and Rebutter ; he 
that comes fn by Uoucher calleth the perſon into Court, who 
is bound in the TUarranty to defend his Right o2 pield him other 
Land in recompence, and muſt come in by Pqivity 3 but if a Man 
have the Eſtate, though he comes in the Poſt he may rebut, that 
ts, he may repel the Action of the Heir by the Marranty of his 
* without ſhewing how the Eſtate came to him, Fitzh. Nat. 

r. 135. 

In a Formedon in the Diſcender to ſay the Anceſto2 enkeofled 
J S. with TUarranty without ſhewing how J. S. came by his Eſtate, 
8 good. 


Object. It was objected by Serjeant Maynard, that no perſon 
can take advantage of a Marranty, who comes in by way of 
uſe, as in this Caſe. | 

Anſw. But tis expzeſlp reſolved otherwiſe in Lincoln Colledge 

Caſe, 3 Co. 62. b. and the Priuns in this Caſe came in by Limita⸗ 

tion and Act of the Party, and the Defendant, who hath the 
Reverſion likewiſe by Limitation of Uſe, though he be in the Poſt, 

ſhall take benefit of the Marranty as Aſſignee within the Statute 

Mol Rep. 187. Of 32 H.8. c. 34. and ſo it wagreſolved tn Fowl and Dobles Caſe in 
this Court, that he who comes in by way of uſe may rebut; and 

Jullice Jones in his Report fol. 199. affirms the fourth reſolution 

in Lincoln Colledge Caſe to be Law, 


It 
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Jt was fozmerly objected by the Lozd Chief Juſtice Vaughan, 
that this Marranty goes only to the Peirs, not to the Aſſigns, 
and here the Eſtate was conveyed by the two Prinns befoze the 
CUarranty attached. 

Anſw. But when the Eſtate paſſeth, the TUarranty and Cove- 
nant followeth, and the Aſſignee ſhall have the benefit thereof 
though not named, and lo is the Authozity of 38 E. 3. 26. if a 
CUarranty be made to a Yan and his Heirs, the Aſſigna though 
not named ſhall Rebutt, but he cannot Uouch. 

So if A. enfeoff B. with TUarranty, and B. enfeoff C. without 
Died, C. ſhall vouch A. as Aſſignee of the Land of B. foz the 
Warranty cannot be affigned. 

In this Caſe, though the Tarranty did nat attach befoze the 


Eſtate in the Land was transferred, yet if it attach afterwards 


tis well enough, and he who hath the Poſſeſſion ſhall Rebutt the 
Demandant without ſhewing how he came by the Poſſeſſion. 
Tf a CUarranty be to one and his Heirs without the woꝛd 


Aſſigns, the Aſſignie indad cannot Uouch, but he may * Rebutt 3 * * Inft. 265. 
fo2 Rebutter ts lo incident to a Warranty that a Condition not 


to Rebutt is void in Law: But tis otherwiſe of a Condition not 
to Uouch, fo2 in ſuch caſe you may Rebutt, 
'Tis true, it hath been an Opinion that he who claimeth above 


the CAarranty, ik it be not attached, cannot take benefit of it 


by way of Uoucher oz Rebbutter; as if Tenant in Oower 
maketh a Feoffment to a Uillatin with TMarranty, and the Lom 
entreth upon him befoze the deſcent of the CUarranty, the 
Uillain can never take advantage of this Warranty by way of 
Rebutter, becauſe the Lows Title is paramount the 7Uarranty, 
and he cometh not under his Eſtate to whom the Warranty was 
made, 

Jf Land be given to two B2others in Fe, with Warranty to 
the eldeſt and his Peirs, the eldeſt dies without Jſſue, the Sur- 


vivoz ſhall not take benefit by this Warranty fo2 the reaſon 


afozeſatd. | 

But in the Caſe at Barr the TUarranty being collateral 
and annered to the Land, goeth with the Eſfate , and whilſt 
that continues the Party may Uouch o2 Rebutt ; ſo here the De- 
fendant though he -be only Tenant at (Will, fo) the Eſtate 


is in the Bargainms, and their Þeirs (there being no Erecu- 


2 of it either by ns 02 Enrolment ) yet he may Re- 
ure, 


Juſtice 


bn ce Ao. tte * 2 — — 
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Juſtice Atkins was of the ſame Dpinton, that by this collate- 
ral (tarranty the Entry of the Leſſoz of the Plaintiff was taken 
away, fot tis the nature of a collateral Warranty to be a Barr; 

Jones Rep. A * Right is bound by it; it extinguiſhes a Right, tis anncxed 
r99, 200. £0: the Land aud runs with it. | : 

385. 25 l. 6. If then a collateral Warranty be of this nature, tis againſt 
63. Bro. Gar. 4. All reaton, that be who is thus bound ſhould make any Title to 
the Land; but tis very reaſonable that he who comes in quaſi by 
that Eſtate ſhould defend his Title. 


The Opinions of Juſtice Jones and Juſtice Crook in the Caſe of 

* Cro.Car.368. * Spirt and Bence has occaſioned this doubt: The Cale was 
ſhotly thus: Cann being ſeiſed fn Fix had thize Sons, Tho- 

mas, Francis and Henry and deviſed Lands to the two eldeſt in 

Tail, and to Henry the Meadow called Warhay (which was the 

Land in queſtion.) but doth not limit what Eſtate he ſhould have 

in it; then he adds theſe Mozds, viz. Alſo I will that he ſhall 

enjoy all Bargains I had of Webb to him and his Heirs, and for 

* Notwith- want of Heirs of his * Body, to his Son Francis, and that Mar- 
e geret ſhould have it for Lite. Cann dies, the Meadow was not 
had but an E- one of Webb's Bargains, Thomas had Iſſue Thomas the Leſſo2 


Kate for Life ok the Plaintiff, Henry made a Feoffment in Fie to A. and B. 


in Warhay, for | q 
— — ex- to the uſe of himſelf and his TUife, and to the Peirs of their 


tends to no two Bodies, Rematnder to his own right Þeirs, with Warranty 


other than 


7:4: Bar- Againſt all perſons, and died without Jfſue 3 the Leſſoz of the 


— gains. Plaintiff enters, being his Couſin and Heir and of full age when 


Henry died. In this Caſe it was held, that if it had bien found 
that Margaret had an Eſtate fo; Life, and that Henry entred in 
her Life time, that it had ban then a Warranty commenced by 
Diſſeiſin and would not have bound Thomas the Reverſioner. But 
as it was, thoſe two Judges held it no Barr, becauſe the TUar- 
ranty began with the Feoffment to uſes, and Henry befng him- 
ſelf the Feoffef, it returned inſtantip to him, and was ertina> as 
to the Reverſion, becauſe that was reveſted in him in Fir, and 
therefote they held he could have no benefit either by Uoucher oz 
Rebutter, it being deſtroped at the ſame time it was created: 
But Berkly and Richardſon Juſtices held, that quoad the Eſtate of 
Henry's TUtfe the Marranty had a Continuance, and the ground 
of the contrary opinion might be becauſe Juſtice Jones ſaid there 
was no ſuch Reſolution, as is mentioned to be the fourth in 
Lincoln Colledge Caſe ; yet he affirmeth that very Reſolutfon in 
his own Reports fol. 199. 


There 


—— — — — 
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There is a Clauſe in the * Statute of Uſes, difficult to be *27 H.8. c. 10. 
underſtood, by which tis Enacted, That every Ceſtuy que uſe may 
take ſuch Advantage of vouching, &c. as the Feoffees themſelves 
might, ſo that Ceſtuy que uſe have the Eſtate executed in him 
before the firſt day .of May, 1536. which was a year after the 
making that Statute; ſo that the Clauſe ſeems to be erclu- 
ſive of all others who ſhall come in afterwards. 

Anſw. But he ſuppoſed, the Intention of the Law Makers to 
be, That there ſhould be no moze Conveyances to Uſes : But 
becauſe they pꝛelumed, that at firſt Men might not know of it, 
therefoze, leſt the Parties ſhould be any ways pꝛejudiced, they 
gave liberty till ſuch a time to Uouch o2 Rebutt, within which 
time they might have ſome knowledge of the Statute, and 
then it was ſuppoſed, they would make no moze Limitations to 

But though they imagined them to be left expiring, yet they 
revived, Since then, the Parliament gave leave to Gouch oz 
Rebutt, whilſt they could in reaſon think there would be any 
Conveyance to (ſes, tis but reaſonable, whilſt they do conti⸗ 
nue, that the Parties ſhould Rebutt, eſpecially ſince moſt Con- 
veyances at this day are made to Uſes, 


Windham Juftice accow in omnibus, and ſo Judgment was 
given as afozelatd. . 


Anonymus. 


Ower, The Tenant pleads, That a Leaſe was made by 
the Musband foz 99 years, befoze any title of Dower 
did accrue, which Leaſe was pet in being, and ſhews, that the 
Leſſo2 afterwards granted the Reverſion to J. S. and died, and 
that J. S. deviſed to the Tenant foz Life. 
The Demandant replies, That the Leſſo2 made a Feoffment 
in Fee, abſque hoc, that the Reverſion was granted prout, &c. 
The Tenant Demurrs, | 


Newdigate Serjeant, fo2 the Demandant, argued, That the 
Plea was not good, to which he took ſeveral Execeptions. 

r. Except. The Tenant by his Plea confeſſeth, That the De- 
mandant ought to have Judgment of the Reverſion expectant 
upon the Leaſe fo; 99 pears, de tertia, but doth not ſay, 
parte. ; 


D 2. Except. 


— 
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2. Except. Here is the Ozant of a Reverſion pleaded, and 
tis not hic in Curia prolat'. 3 

Then fo? the Matter, as tis pleaded, tis not good: Þe agred, 
if Dower be brought againſt Leſſee fo years, he may diſcharge 
himſelf, by pleading the continuance of dis Leaſe, during which 
time, the Demandant can have no Execution; but here the Te- 
nant is no ways concerned in the Leaſe; tis Littleton's Caſe, 
None ſhall take advantage ef à Keleale, but he who is party 
oz paivy, and theretaze the Leſſee in this Cale, being party, 


. f 
5" Before the Statute of Glouceſter, cap 11. If the Demand⸗ 
ant. had recovered, in a real Action againſt the Tenant, the 
Termoꝛ had been bound, becauſe, at the Common Law, no body 
could falſifie the Recovery of a Free hold, but he who had a 
Free-hold himſelf ; this Statute pzevents that Diſchief, and 
Enacs, That the Termor ſhall be received before Judgment, to 
defend the Right of his Term, upon the default of the Tenant, 
and though the Judgment cannot be hindzed thereby, yet Exe⸗ 
cution ſhail be ſuſpended, during the Term; and therefoze in 
Dyer 263. b. The Lady Arundel bzought Dower againſt the 
Earl of Pembroke, who made default, and befoze Judgment 
the Termoz pzays to be received upon this Statute, and pleads 
a Leaſe made by the Pugband, after Coverture, which was al⸗ 
ſigned to him, and that Dower de tertia parte, of the Rent 
«Hob. 316, ok this Leaſe, was aſſigned to the Demandant, by the Court 
reaſon, but be- of Augmentations, which was afterwards confirmed by Letters 
cauſe rhat Patents; that ſhe accepted it, and concludes, That the Plea 
not aſſign Of the Tenant was by Colluſion, between him and her, to 
Dower , and make him lole bis Term 3 And this was held ill, fo2 the Reaſon 
tors patents of Ulben by my Loꝛd * Hobart, That it is abſurd to admit two Per- 
Confirmatiou ſons to diſpute the Intereſt of a third Man. 
_ 2 But whether the Traverſe is good 02 not, if the Plea is 
good which Halight, Judgment ought to be given fo2 the Demandant. 


was void be- 
fore. 


Jones Serjeant contra: The Pleading is well enough. 

1, The Tenant conkeſſeth, That the Oemandant ought to 
have Judgment of the Reverſion de tertia, which is well enough, 
omitting the wozp (parte) becauſe he claims a third part of ſuch 
Tenements ; and the Tenant confeſſes ſhe ought to have Judg⸗ 
ment, which is full enough, if the wozds de tertia parte were 
wholly omitted. 

2. Me agreed, That whoever Claims under a Deed, muff 
ſew it; but the Tenant, in this Caſe, did not defend himſelf 


by 


night have pleaded this, but the Tenant is altogether a Stran- 
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by any Title from the Deed, fo2 the ſubſtance of the Plea, which 
ſecured him, was, That a Leaſe of 99 years was in being, 
and by his alledging the Oevile of an Eſtate to him fo2 Life, 
made by the Gzantee of the Reverſion, he did but allow the De- 
. Writ to be true, which mentions him as Tenant of the 
| ree- oy, 
Then fo2 the Matter of the Plea, he ſays it was good, and 
that the Tenant might well plead the Leale foz years. 


By the Statute of Merton, Damages are given in Dower, * ; lac. 32. b. 


where the Pusband died ſeiſed, which he did in this Caſe ; but 
vet no Damages ought to be paid here, but fo2 the third part of 
the Rent, and the third part of the Reverſion, and therekoze 
to acquit Himſelf thereof, he may well plead, as here, fo2 which 
there is a Pteſident in Hern's Pleader 335. 

Then he ſaid, That the Traverſe was ill, fo2 the pzincipal 
Point in the Plea which he ought to have traverſed, was the 
continuance of the Term; and tis not material who granted 
the Reverſion , oz to whom it was granted; fo2 if there is a 
Leaſe in being, the Demandant cannot have Erecution. 

The Court were all of Opinion, That the ſubſtance of the 
Plea was good, becauſe there was a paivity in the Gzantee , 
and it was fo2 his benefit to avoid the Demandants Seiſin, he 
being thereby entituled to the Rent, and he map plead this Plea, 
to ſave himſelf from Damages given by the Statute of Merton: 
But as to the Traverſe, 


North Chief Juſtice, and Wyndham Juſtice, inclined, That 
the Traverſe was well taken; fo2 if a Diſſeiſo2 pleads the like 
Plea, as here, tis not good, and therefoze when the Tenant 
—— 2 a Szant of the Reverſion, the Demandant map well 
traverſe it. | 


But Jultice Ellis and Atkyns were of Opinion, That the Tra- 
verſe was immaterial, koz it was the Leaſe and not the Gzant 
that was traverſable. | 

But becauſe it was alledged by the Demandants (who of- 
fered to refer it to the Council on the other ſide) that this Leaſe 
Co pleaded, was an old Yoztgage, long ſince ſatisfied ; it was 


referred accopdingly. 


Wilſon 


— 
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Wilſon verſas Drake. 


Prohibition A Prohibition being granted upon the late Statute foꝛ Dif- 
_ poſing of Inteſtates Eſtates : The Defendant demurred and 
bath Debts. the Caſe was no moze than this. Whether the Pusband be- 
alry, the mar- lug Adimiuſtratoz of the UMlibes Eſtate be compellable to make 
che Haband difiribution among her Kind2ed o2 not: 

miniſtration; This Caſe was argued by Serjeant Seys fog the Deken⸗ 
ther he may Dant, and by Serjeant Jones foz the JAaintiff. 
make diſtribu- The circumſtances of the Cale were: 

Kindred, A Feme ſole had divers Debts owing to her by Specialty, the 
marries the Platniff, and died, {the Bonds being not put in fait du⸗ 


ring the Coverture) the Plaintiff adminiſters, and her Bꝛother 


ſues to have a diſtribution 3 and it was tnſiffed fo2 him, that a Con- 


-22& 23 ſulcation ought to go becauſe the Statute extendeth to all per. 


Car. 2. c. 10. 


ſons, and therefoze the Þugband, though not named, ſhall make 
diſtribution, like the Statute de Donis which only mentions 
ſome Eſtates Tail; but it has bien held that there are ſeveral 
_ Eſtates Tall beſides thoſe particular inſtances there men⸗ 

The Title of this Act is general, and there is no Pzeamble to 
reduce it to particulars 3 the enacting and pꝛoviſional Clauſe 
ſpeaks in the places of all perſons dying inteſtate, within 
_ general wows a Feme Covert, as well as others, is con- 
fa ed. : 


Ex parte But on the other ſive it was ſald that this Caſe is not in⸗ 


Quer. — — in that Aa which pꝛovides only where the Pusband 
inteſtate. 

As to what was objected, that this Ac is a general p2opiſion 
and extends to all Caſes of the like nature, the Title of it 
allo being general, For ſetling of Inteſtates Eftates 3, to that it was 
ſaid, that befoze the making this Ac there were many doubts 
fn thoſe Caſes againſt which a Proviſion was thereby made, 
and therefote it well became the Pzudence of that Parliament 


to take away all Scruples, and to ſettle thoſe things which were 


ſo apt to be queſtioned: But no doubt was ever made befoze 
this Statute to whom Adminiſtration of the TUives Eſtate 
ſhould be committed; fo2 by the Statute of 31 Ed. 3. cap. 11. 
Power was given to the Oꝛdinary to commit Adminiſtration to 


the 


TA 
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the boſt Friewd of the Intoftate 3 and therefore tt has ban agried 
Scl Caſe 
Is A CE | ro. Car. 106. 
And tis agreed en all ſides, that as Diſtetbation ts to be Johns ve 
made bp an Adminiſtrators fo if any Suit had been commenced f 97, ro: 
nb noe, 
ranted to the 


that the Þugband as being the beft Friend of the like was in⸗ 
tituled £8 the i Admindfravton, 


in the Spiritual Court to that purpoſe, a JPohibition was pye- 
fently granted. hat need was there to ſettle this Matter by 
Act of Parliament, which was ſo clear befone ? 

And tis the moze unlikely that the Eſtates of Feme Co- 
berts ſhould be intended to be diſpoſed by this Aa, when tis 


the Goods in poſſeſſion are by Law veſted in the Þusband by 

the intermarriage) and therefoze (uch inconſiverable things may 

— well intended not wozthy the care and p2oviſion of a Par: 
ament. 

Beſides, the Þusband and TUife are but one perſon in Law, 
and this Ad pꝛovides koz the ſettling Inteſtates Eſtates; now 
the Mike cannot be (aid to die inteſtate, when her Pusband 
(the better part) ſurvives. | 

Before the making thoſe Aas of 31 Ed. 3. cap. 11. and 21 fl. 
8. cap. 5. the Oꝛdinary might have granted Adminiſtration to a 
Stranger; but now by the firſt of thoſe Laws he is reſtrained 
to the next Friend, and by the other to the Widow oz next of 
Kin; ſo that the power which he had at the Common Law, 
and which was too often by him abuſed, being now reſtrained, 
Adminiſtration muſt be granted as pzeſcribed by this Law, and 
no equitable conſtruction can take it from the Pusband; fo2 how 
can it be intended that the Parliament would take from him 
that Right which he had by thoſe fozmer Laws, and pzeker the 
Relations of his TUife before htm ? 

But if the Mike ſhall be adjudged an Inteſtate within this 
Act then the husband muſt loſe all her Eſtate in Action, and he 
will be then alſo within the rules of diſtribution; lo that he 
muſt be at all the labour and palns of Adminiſtration (which 
muſt be granted to him) to defend and get in the Eſtate, and re⸗ 
ceive no benefit, fo2 he muſt only deduct his Expences out of the 
Pꝛoſits, and diſtribute the overplus. 

He is intituled to the Adminiſtration within the Statute of 
Edw. 3. De is alſo intituled to it within the Clauſe of the Sta⸗ 
tute of H. 8. which Enaas, That tis to be granted to the Wife 
or next of Kin; and it ſeems very unreaſonable that he ſhould 
have no p2ofit fo his labour. 

| Laſtiy, 


jure, the Or- 
dinary may 
grant it to 


conſidered that all their Eſtates conſiſt only in things in Acllon, whom be 
which the Hugband might releaſe during the Coverture (foz all?“ 


_ A A... —_— — 
G—_ 
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Laſtly, A Feme Covert can never be intended to dye in⸗ 
teſtate within the meaning of this Ac ; fo2 that Clauſe which 
directs what Bond the O2dinary ſhall take of the Adminiſtrato2 
is very remarkable to this purpoſe, which p2odides, That if 
it appear the deceaſed made any Will, ec. which a Feme Co: 
vert cannot do without her Pusbands conſent, and therefoze ſhe 


is not a perſon dying inteſtate within the intent of this +4 
Curia adviſare vult. 


DE 


Termino Paſche 


Anno 27 Car. IL in Communi Banco. 
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Naylor verſus Sharpleſs and others Coroners of Lan- 
_ caſhure. 


2 N Anon on the Cale was H2onght for a Falſe Return Cale for 'a 


in which the 'Platatiff ſets forth, that upon a TUr it iſſu- . 


ing out of this Court to the Chancello? of the Datchp 


of Laucaſter, Pzoceſs was ditected to ſir Coꝛoners being 
the Defendants, which was delivered to one of them, being then 
in the pzeſence of the Party who was to be arreſted, but he did not 


execute it, and afterwards at the Return of the Mrit they all 
returned Non eſt inventus. 

This Action was laid in Middleſex, and upon Not-Guiltp 
pleaded, the Cauſe tame to Trpal, and there eg a Gerdi fo2 
the Plaintiff. 


Baldwyn Serjeant moved in arreſt ot Jiigdinent. 
1 Excep t. That the Action ought not fo be laid in Middleſex, 
but in Lone where the Tort was committed. 


But as to that it was anſwered by Serſeant Turner, when 
two Matters, both of which are material and are laid in twa 
Counties, the Action may be bzought in either, as if two libel in 
the Admiralty fo2 a Contract made at Land in Dorſetſhire, and 
fo2 which the Plaintiff brings an Action in London againſt one 
of them, it has been adjudged the Action lies in either County. 

2. Except. The Action will not lie againſt the ſir Tozoners, 
fo2 the Tort was done by one alone. 

As to that it was ſaid, all the Cozoners are but one Officer ; ſo 
if one Sheriff ſuffer an Eſcape, both are liable; but in this Caſe 

it had been ill to have bzought the Action only againſt one, — 
cauſe 


Return 


{lod Rep. 198. 
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cauſe the ground of it is the falſe Return, which was made by 


ſir Cozoners. 3 
And as to the firſt Exception, there could be no doubt now, 


* Seat. 16 & ſinte after Aerdic tis helped though the Trial be in a wꝛong 


17 Car. 2. c. 8. County. 


That he did 
totally forbear 
and doth not 


ſay hucuſque, 
-* Tue, 


| 101 that Statute helps a Miſtrial in the pꝛo⸗ 
per County, but no where the County is miſtalen; and inclined 
likewiſe that this Action was well bzought againſt the ſir fo2 this 
Tozt committed by one Coꝛoner; but if it had bien fo2 not ar- 
reſting the Party, in ſucha.Caſe it ought to have been bꝛought 
againſt the Cozoner who was pꝛelent with the perſon to be ar⸗ 
reſted ; fo2 that had been a perſonal Tort which could not have 


bien charged upon the reſt. 


"Eoin Cour 


Edwards verſus Roberts. 


THE Plaintiff veclares that the Defendant pzomiſed to pap 
him ſo much Monp, in conſideration that he would fozbear 
to ſue him, and then he avers that he did extunc totaliter abſti- 


nere, &c. Upon Non Aſſumpſit pleaded a Uerdic was found fo? 


the Plaintiff, And it was now moved by Turner Serjeant in Ar- 
reſt of Judgment, | 18123 ne! 

t. Except. The conſideration intends a total forbearance, and 
the averment is that from the making of the pzomiſe he did to⸗ 
tally fozbear, but doth not ſap hucuſque : Sed non allocatur, fo2 
that ſhall be intended. And it was the Opinion of the whole 
Court, that if the Conſideration be (as in this Caſe) wholly to 
koꝛbear, the Plaintiff by an Averment that from the making the 
pꝛomiſe hucuſque he did foꝛbear, is well entituled to an Action. 

A like Caſe was this Term, where the Conſideration was as 
befoze, and the Averment was, that he fozboze ſeven Months; 
and being moved in Arreſt of Judgment by Serjeant Baldwyn 
becauſe tis not ſaid hucuſque, which implies that after the ſeven 
Months he did not fozbear, it was notwithſtanding held good, it 
being a reaſonable time; and the rather, becauſe if the Action had 
been bzought within the ſeven Months, and the Plaintiff had aver: 
red that hucuſque he kozboze, it had been good enough, Quzre. 


Reed 
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Reed verſus Hatton. 


Na ſpectal Uerdic in Ejectment the Queſtion did ariſe. up: 
on the conſtruction of the 7Tlozds ina Mill; The Caſe being 
this: John Thatcher was ſeiſed in Fa of the Houſes tn queſtion, 
and did deviſe them to his Son Robert; in which Mill there 
was this Clauſe, viz. Which Houſes I give to my Son Robert up- 
on this Condition, that he pay unto his two Siſters five pounds 
a year, the firft payment to begin at tye firſt of the four moſt uſual 
Feaſts that ſhall next happen after the death of the Teſtatoz, ſo 
as the ſatd Feaſt be a Month after his death, with a Clauſe of 
Entry foꝛ Non-payment. The Teſtatoꝛ dies; the Pouſes are 
worth 16 l. per annum; and whether Robert the Son ſhall have 
an Eſtate fo2 Life only o: in Fee was the Queſtion. 


This was argued by Jones Serjeant fo2 the Plaintiff, and by 
Seys Serjeant fo2 the Defendant, N 


And fo2 the Plaintiff it was laid, that Robert had but an E⸗ 
ſfate fo2 Life: Tis true in moſt Caſes the Nloꝛd paying makes 
a Fee, where there is no erpzeſs Fee limited; but the difference 
is, viz. where the Mony to be paid is a Sum in grols, let it 
be equivalent oz not to the value of the thing deviſed, the Devilee 
ſhall have a Fee, though the Eſtate be not deviſed to him and his 
Deirs 3 but if it be an annual payment out of the thing deviſed, 


» 


Deviſe pay - 
ing 5 l. per 
annum, tis a 
Fee. 


Ex parte 


Quer. 


as in this Caſe, it will not create a Fee without apt wozds, be. 


cauſe the Deviſe hath no loſs, and therefoze it hath been held 
that if a Deviſe be made to two Sons, to the intent that they 
— Hall bear equal ſhare towards the papment of 40 1. to his Mile 
fo2 Life: the Sons had only an Eſtate fo2 Life becauſe ''tis 
quaſi an annual Rent out of Ee 7. no Sum in groſs, 


* Cro. Car. 157. Broke Abr. tit. Eſtate 78. 


 * Jones 217. 


And Colliers Caſe was much relied on where this very diffe- + ; © 6. 


rence was taken, and allowed that paying 25 l. in groſs makes a 
1 but paying 50 s. per annum creates only an Eſtate fo2 
All Deviſes are intended koz the benefit of the Devila, and 

therefoze where a Sum in groſs is deviſed. to be paid which 

is done accozdingly, in ſuch Caſe if the — ſhould die ſoon 
after, the Mony would be loſt, if he ſhould have only an Eſtate 
fo2 Life; but in the Caſe at Bar the Teſtatoz by a nice calcula- 


tion had appointed when the firſt * ſhould be made, viz. 
| not 


_—_— — 


—__ 


— — 0 — l he A 1 L 
8 _ , 5 Y - , r * — - 3 a N * . 1 2 1 83 _ 3 — 1 = y I ” 
2 — — eo _ K . 4 * = — 8 — — — 4 * 23 e 6 * x 3 4,90 m —— 92 9 F< U * * * * ern, * — 1 a * by 
: — . = - > 2 . 2 — — 2 —— * 3 rr: 4 £4 Wo. . 4 
. 
8 9 
” : 4 . 


2 — — 2 tu A EIS = tl TRI dart a es 22 
— — — ——— —3Z—Ü—— — — — ee a 
5 


— 
—— 


Paſch. 27 Car. II. in Communi Banco 


— 


* 16 Co. 36. 


Judgment. 


not until a Month after his deceaſe, which hath prevented that da- 
mage which otherwiſe might have happened to the Devile, if no 
ſuch pꝛoviſion had bien made, Vide Hob. 65. Green's Caſe. 


But on the other ſide it was ſald, that Robert had a Fe, foꝛ 
though here is a Sum to be patd annually 'tis a Sum in groſs, 
and Colliers Caſe was alſo relied upon on this (ide. 

It was agreed, where papment is to be made by which the De- 
viſce can ſuſtain no {oſs, the Tozd Paying there will not make a 
Fie, but if there be any poſſibility of a loſs there it will create a 
Fe, which is the erpꝛels reſolution in Collier's Caſe. 

Pere the five pounds is payable quarterly, and the firſt pay- 
ment is to be made the next Quarter after the death of the Te- 
ſtatoꝛ, ſo as it be a Month after his deceaſe 3 if then he ſhould die 
a Month befoze Chriſtmas, the Devil is to pay the whole quar- 
terly payment at Chriſtmas : So that if he ſhould dye the next 
dap after, inſtead of having any benefit, he would loſe by this 
1 in caſe it ſhould be conſtrued that he had an Eſtate only 

ife, 

The Court were of Opinion that a Legacy o2 Devile is always 
intended fo2 the benefit of the party; ſo that tis reaſonable 
to make ſuch conſfrucion of the Mill, that he map have no polſlt- 
bility of a loſs. And it hath been reſolved where a Deviſe was 
to A. upon Condition to pay a Sum of Monp to B. and in caſe 
of failure that B. may enter, tis no Condition but an Executoꝝy 
Deviſe, and that Mary Portington's Caſe was denyed to be 
_— the Reſolution of Fry and Porter's Caſe in the King's 

And afterwards in this Term Judgment was given foz the 
Defendant, Foz if there be a Deviſe to one upon Condition 
to pay a Sum of Monp, if there be a poſſibility of a loſs, though 


not very pꝛobable that the Deviſee map be damnified, it ſhall be 


conſtrued a Fee, and ſich Conſtruction hath been always allowed 


in Mills. It A. deviſe 100 l. per annum to B. paying 20s. tis 


not likely that the Deviſee ſhould be dampnified, but tis poſſible 
he map 3 and therefoze the Eſtate in this Caſe being limited to 
Robert, and charged with payments to the Siſters during their 
Lives, doth plainly pzove the intent of the Teſtatoz, was that 
the Devilee ſhould have an Eſtate in Fee ſimple 3 and Judgment 
was given acco2dingly. 


Bridges 
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Bridges verſus Bedingfield. 


Plaintiff of Seats in a Church. 


The Defendant craves Dyer of the Bond and Condition be done dy hs. 
which was fo2 perfozmance of an Award to be made de præ- Ach of a Stran- | 
miſſis vel aliqua parte inde; and if there ſhould be no Award? _ 


made, then fo2 the pefonnance of an Co—_ and pleads that 
the Arbitratozs made no Award de præmiſſis, but the Umpire 
awarded that the Plaintiff ſhould abinde upon all occaſions holy 
two Seats quietly and peaceably in ſuch a Church without any 
diſturbance made by the Defendant 3 and that on the firſt day of 
November following the Defendant ſhould detiver up the Seats to 
the Plaintiff, and that each ſhould bear his own charge; and by 
his Plea he farther ſets foꝛth that the Plaintiff enjoyed the Seats 
prour till the 30th bay of October next following, on which day 
the Seats were pulled down without his knowledge oz conſent, 
per quod he could not deliver them to the Plaintiff on the ſaid 
firſt day of November. 


The Plaintiff demurred, and Serjeant Jones maintained the De- 


is not good; fo? tis ſatd de præmiſſis only, whereas it ſhould have 
been nec de aliqua parte inde ; fo? if a Bond be to pertoꝛm an 
Award of two perſons oz either of them, it will not be ſufficient 
to plead that thoſe two perſons made no Award, without adding 
nec eorum aliquis. 

But if an Award be to be made of the Mannoꝛs of Dale and 
Sale M either of them, and the Award is made only of Dale, tis 
well enough. | 

2. Except. Viz. The Umpirage is that the Plaintiff ſhould 
hold the Seats abinde, which is fo2 ever; and the Defendant 
—_ that the Plaintiff enjoyed them till the thirtieth dap of 

Ober. 

3. Except. Viz. The Seats were to be delivered to the Plain⸗ 
tiff on the firſt day of November, and the Defendant pleads 
that they were pulled down befoze that day without his pꝛivitp, 
which is not a good Plea by way of excuſe; fo2 being bound to de- 
liver the Seats, he is to pꝛebent what may hinder the perkoꝛmance 
of the Condition. 


E 2 'Tis 


E te Mill! 
murrer, and ſatd, that the Pleading of nullum fecerunt Arbitrium Cons. 4 1 ö 


EBT was bꝛougbt upon a Bond of Award, and the beach Albitamen ji 
aſſigned was fo2 not delivering of quiet poſſeſſion to the Where the | 


thing awarded 
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'Tis agreed, that if a thing be poſſible, and afterwards by the 

Jones 179. Act of * God becomes impoſſible to be done, that will be a good 

Win's Caſe. excuſe ; as if J nomie to deliver a Þoxfe at ſuch a day, and he 
dies befo2e the day, Jam ercuſed, 21 E. 4. 70. b. 

So if a Scire Fac be bzounht againſt the Bail, and they plead 
that befoze the Crit byought the Pꝛincipal was dead, this was 
held not good upon Oemurrer, unleſs he is alledged to be dead 

befoze the Capias awarded againſt him, Cre. Jac. 97. | 

But if the Action ok a Stranger interpoſe, which makes the 
thing impoſſible, that is no excuſe, 22 E. 4. 27. And therefoze 
tis ns Plea fo2 the Batl to'ſay, that the Pꝛincipal was arreſted at 
another. Yans Sutt and had to Pꝛilon, fo which reaſon he could 
not render him, Cro. Eliz. 815. 

Do if J deliver Goods to the Defendant, and in Action of 
Detinue bzought, he pleads they were ſtole, tis no good Plea, 
becauſe the delivery charges him at his peril, unleſs he undertake 
Co. El. 815. to keep them as his own, 4 Co. Southcot's Caſe. So if an 
Eſcape be bzought againſt a Goaler, he is not ercuſed by alledg- 
— bꝛoke the Paiſon, Roll. Abr. 1. part vor: Et fic 

e HIMULIDUS | 


Ex parte Seys Serjeant contra. As to the firſt Exception ta fece- 

Def. runt Arbitrium de præmiſſis is well enough; fo? that implies nec 
de aliqua inde parte, eſpecially it the contrary is not ſhewn in the 
Replication, and therefoze it ſhall never be intended that an A- 
ward was made of (ome part. 

2. Tis ſaid, he enjoyed the Seats till the thirtieth of Octo- 
ber, and then they were taken down, ſo not being in rerum na- 
tura they could not be enjoped longer. 

3. And this is a good excuſe fo2 not delivering them to the 

Plaintiff on the firſt day of November, and lo a good perfozmance 
of the Award, Co. Lit. 206. b. 

Tf A. be bound to B. that C. ſhall marry Jane ſuch a day, ann 
B. the Dbligee doth marry her himſelf befoze that day, the Obli⸗ 
N02 is excuſed; becauſe by his means the Condition could not 
be perfozmed. 

There is a difference taken where a Man is bound to de⸗ 
liver things which are in his Cuſtody, and other things which 
are not in his poſſeſſion ; as in the firſt Cale, ta deliver my 
Doſe o: Dog, fo2 ſuch J may ſecure in my Stable fram ca- 
ſualties: But in this Cale it is expꝛeſiy ſatd in the Award, 
that the Pꝛoperty of the Seats was in the Plaintiff, and that 
they were fired in the Church, lo that he could not poſſibly ſe: 
cure them in his own Houſe without ſubjecting — an 

tion; 
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aan, 3; 1 an Agen that aue Wan Hall tahe the Goods: of ano- 


5 ut. if the Plea 4s nat. good, yet if the Umpirage be naught, 
np. is tg be gzven. fo2 the Defendant, fo2 the advantage 

> baden to him upon the Demurrer. 

” as. to that, the Ampirage is but of one ſide, fo: the Plain- 
tiff 2 to do nothing, no; is the Defendaut to be acquitted of 
all Suits. - 

To which it was anſwered by the Plaintifi's Council, That 
the Umpirage was of both ſides fo there being Suits depend- 
ing, tis awarded, that each fhall bear his own Charges, which 
is a benefit to the Dekendant, fo2 otherwiſe (ſeing the right was 
in the Plaintiff) the Defendant ſhould have paid the Plaintiffs 
Coſts. as well as his own, fq2 which he cannot now ſue n 
forfeiting his Bond: Curia adviſare vult. 


„ 


| Squibb verſus Hole. 


DE Plaintiff tought an Action of Eſcape, and bn Eſcape. 
That he paofecuted one J. S. in the Court of Ely, upon a Adden of EL 
Bond made iofra Juriſdictionem of that Court, upon which he f Fen 
was taken, and the Oefendant ſuffered him to Eſcape. Bond, not 
Upon Not Guilty pleaded, the Jury found a ſpectal Gerdi de J within 
ta this effect 0 VIZ. That there was (ſuch a Bond, upon which on of an Infe- 
there was ſuch a proſecution, and ſuch an Eſcape as in the Oe. ronr Con. 
claration, but they find farther, that — Bond was not made in- no Eſcape. 
fra Juriſdictionem Curiz: 


Maynard Serjecant, who Argued fo? the }Itaintif, ſaid that this 
Action was commented in an Inkeriour Court, upon a Bond 
which the Plaintiff ſets fozth to be infra Juriſdictionem Curiz ; 
and that the Defendant was Arreſfed and ſuffered to Eſcape ; 
and whether (if in truth the Bond was not made infra juriſdicti- 
onem) an Action of Eſcape would lye, o; whether all the pzoce@v- 
ings are coramnon Judice, was the daubt. 

De took a difference, where an Inkeriour Court hath an Daigt- 
nal Juriſdiaion of the Cauſe, and hath conulance of ſuch a Suit 
as is bzought there; faz in ſuch Caſes the pꝛoceedings are not 
extra- judicial; but if an Action is b2ought where pꝛoperly no 
TO doth lye, all the pꝛoceedings there are coram non Ju- 

ice 
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* Poſt. Crow - 
der and Good- 
win 


Judgment. 


* Roll. Abs. 
tit. Eſcape 809. 
pl. 45. 


At the Common Law, one who had a particular Juriſdiation to 
hold Pleas within a Liderty, could not hold any Plea of a thing 
which did ariſe out of the Liberty, fo2 though it was tranſitozy 
in its _ yet being alledged not within his Jurifdiaton, it was 
ill, 2 Inſt. 231. | 

But when the cauſe of Action ariſes infra Juriſdictionem, that 
gives them Authozirp to pꝛoceed; and therefoze it would be hard 
that the Judge and Officer ſhould be puniſhed by a conſtruction 
to make all extra judicial, when they have no poſſible way of 
finding, whether in truth the Cauſe did ariſe within the * Juril⸗ 
diction of the Court oꝛ not: But the Officer is bound to obep 
the Pꝛoceſs of the Court, if it appear (as fn this Caſe,) that 
they had conuſance of it; the Judge is likewiſe bound to grant 
— otherwiſe he is ſubject to the Plantiffs Anton fo2 his 
retutal. 

Jn ſome Caſes, the Plaintiff himſelf may not know where 
the Bond was made; as if he be Executoz of the Obligee, &c. 
Beſides, in this Caſe tis ſet fozth, That in the Action below, 
the Defendant pleaded non eſt factum, and ſo had admitted the 
Juriſdiction, o2 at leaſt had waived it; and it would be an inſuffe- 
rable miſchief, if after all this labour and charge the Defendant 
might avoid all agatn. 


North Chief Juſtice laid, That if this Cauſe had been try- 
ed befoze him, he would have Non-ſuited the Plaintiff, becauſe 
he had not pꝛoved the truth of what he lafd down in his Decla- 
ration, viz. That the Bond was made infra Juriſditionem Cu- 
riæ. But as to the Matter as it ſtood upon the ſpecial Uer- 
dict, he inclined, that as to the Plaintiff (who knew where the 
Bond was made) all the ptoceedings were coram non Judice; 
but as to the Dfficer it was otherwiſe, foꝛ the Pleint and Pꝛo⸗ 
ceſs would be a good Excuſe fo2 him, in an Action of falſe Im- 
pꝛiſonment 


And afterwards, by the Opinlon of thzee Judges, viz. the 
Chief Juſtice, Wyndham and Atkyns Juſtices, Judgment was 
given fo2 the Defendant, That this was no Eſcape, and that 
though the Party had admitted the Juxiſdiaion, by his Plea of 
non eſt factum below, pet that could not give theCourt any Jurtſ- 
diction, which had not any ogiginally in the Cauſe ; and the Caſe 
of * Richardſon verſus Bernard was cited as an Anthozity in point, 
where the Plaintiff in an Action bzought againſt an Dfficer, de⸗ 
clared in Hull, upon a Bond made at Hallifax, and had Judg⸗ 


ment 
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ment and Execution, and the Defendant eſcaped : And in 
an Action bzought koz this Eclape , the Declaration was held 


ill, becauſe it din not alledge the Bond to be made infra Juriſ- 
dictionem Curiæ. 


Ellis Juſtice, ot a contrarp Opinion in omnibus. 


Sams verſus Dangerfield. 


T DE Plaintiff being Collectoꝛ of the Hearth-Wony, bꝛought Departure: 
an Action of Debt, upon a Bond, againſt his Sub-Cot- 
lect02, conditioned to pay ſuch Sums as he ſhould receive (with: 
in 14 days after receipt) at ſuch a place in the City of Worceſter, 
as the Plaintiff (ould appoint. 
The Defendant pleads payment. | 
The Plaintiff aſſigns a bzeach, in non-payment of ſuch a Sum 
received at a place by him appointed. 
The Defendant rejoyns, that the Plaintiff appointed no place; 
and the Plaintiff demurr'd. 


And after Argument fo2 the Plaintiff, by Jones Serjeant, this 
was adjudged a departure, becauſe the Defendant ought to have 
pleaded firſt, that he had paid all but ſuch a Sum, foz which as 
vet, the Plaintiff had appointed no place of payment ; and Judg- 
ment was given accodtngly. | 


Smith verſus Hall. 


N an Action bzought againf the Defendant foz falſe Impri- Fae Imp: = 


ſonment, he juſtified by virtue of a Latitat, which the Plain- nor ie, bur 
tiff agreed in his Replication; but farther ſet kozth, that after a= Attion on 
the Arreſt, and befoze the Return of the CUrit, he tendered ſut- fe mae Ste 


ficient Bail, which the Defendant refuſed; and Jfſue was joyn⸗ riff for refu⸗ 


ed upon the tender, which was found foz the Plaintiff. . 


Newdigate Serjeant, moved in Arreſt of Judgment. 

1. Though it was an Dffence in the Defendant , who was 
the Sheriff's Bayliff, to refule good Batl, when tended, yet 
tis not an Dffence within the Statute 23 H. 6. cap. 10. becauſe 
a Sherifls Bapliff is not an Dicer intended in that Statute, 
neither will this Dffence make him a Treſpaſſer, ab _— — 
c 


— 
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* Roll. Abr. Cauſe the taking was by lawful Proceſs, Cro. Car. 196. * Salmon 

2 part 561 werſns Percival. 

225 The Defendant, as WBayliff to the Sheriff, is not the proper 
Officer to take Bail , but the Sheriff himſelf muſt do it, and 
therefoze an Action on the Caſe muſt lye againſt the Bapliff, fo2 
not carrying the Party befoze the Sheriff, in ower to put in 
Ball; but an Action of falſe Impzilonment will not lye. 

2. The Action is laid, quare vi & armis, Gc. in ipſum (the 
Plaintiff) inſultum fecit & ipſum impriſonavit & ut Priſonaf a 
tali loco ad talem locum adducebat & detinuit contra conſue- 
tudinem Angliæ & fine cauſa rationabili per ſpacium trium di- 
erum. | | 

The Defendant pleaded quoad venire vi & armis necnon to- 

tam tranſgreſſionem, præter the taking and deteining him thee 

days, non Culp. and as to that, he pleaded the Latitat, Mar⸗ 
rant and Arreſf, ut ſupra; but the Uervia being only agatnſt 
the Defendant , upon the ſecond Jfſue , and nothing appear- 
ing to be done upon this, and entire Damages given; tis fo2 
that reaſon ill. 


North Chief Juſtice, If the TUrit and TUarrant were good, 
then the refuſing Bail is an Dffence within the Statute, of 23 Hl. 6. 
And as tis an Oppꝛeſſion, ſo tis an Dffence alſo at the Common 
Law; but an Aaion on the Caſe, and not of falſe Impzi⸗ 
ſonment iyeth againſt the Officer; koz it would be very un⸗ 
* by the tefuſal of Bail to make the Arreſt toꝛtious 
aD Init iO 

A ſpecial Action on the Caſe, had therefoze been the proper 
remedy againſt the Sheriff, but not againſt the Officer; fo2 an 
eng _ not ipe againſt him, but it muſt be bzought againſt 

e Sheriff. 


Kren verſus Kirby. 


Surrender by * Ejectment, the Lefſo2 of the Plaintiff claimed under a 


— Surrender made to him by William Kirby, who had an 
| Eſtate in the Land, after the deceaſe of his Father, but en- 
tred during his Life, and thereby became a Diffeiſo2 3 and his 
Eſtate being now turned into a Right, he made the Surren- 

der to the Leſſoz of the Plaintiff; all which was found by ſpe- 

ctal Uerdic at the Tryal 3 and it was adjudged that the Surren:- 

der was void. Seed 1 

t 


— —— — — — 
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. 


1 was metended at the Tzial, that the Father who was Te⸗ 
nant fo2 Life, had ſuffered a Common Recovery in the Lows 
Court, and ſo his Eſtate was fozfeited, koꝛ which the Son might 
enter, -and then his Surrender is good, 

But the Court anſwered, that without a particular Cuſtom 
fo2 that purpoſe , the ſuffering a Recovery would wozk no Fog⸗ 
feiture of the Eſtate; but if it did, tis the Loꝛd and none elſe 


bo can enter: and ſo Judgment was given koz the Defen- 
dant. 


Duck verſus Vincent. 


E BT upon Bond conditioned to perfoun Covenants, one Plea to debt 
| ok which was fo? payment of ſo much Mony upon making upon bond 
ſuch Aſſurances. not good. 

The Defendant pleaded he paid the Mony ſuch a dap, but 
both not mention when the Aſſurance was made, that it might ap: 
pear to the Court the Mony was immediately paid purſuant to 
the Condition; and fo2 that reaſon the Court were all of Opinion 
that the Plea was not good: And Judgment was given fo2 
the n upon Demurrer. | | 1 7 


"Si Ve! ſus Shelberry. 


12 Aſſumpſit the [Plaintiff declared that be was poſſeſſed of a Aſſumpſic 
Term of 80 years, and it was agreed between him and the upon a mu- 
Defendant, that he ſhould aſſign all his intereſt therein to the De: cual pro · 
fendant, who proinde ſhould pay 250 l. and that he pzomiled,'that mie. 

in conſideration that the Plaintiff at his requeſt had likewiſe pꝛomi⸗ 

ſed to-perfozm-all on his part, that he would alſo perfozn all on his 

part; and then ſets foꝛth that the Dekendant had paid a Guinea 

in part of the ſaid 250 l. and that he, viz. the Plaintiff obtulit ſe 

to aſſign the Pꝛemiſſes by Indenture to the Dekendant, which 

was wzitten and ſealed-and woud have delivered it to him, but he 

refuſed, and aſſigns the beach in Non⸗ payment of the Pony; 

to which the Defendant demurred. | | 


And it was ſaid for him by. Baldwin Serfeant; that this was Ex parts 
not a good Declaration, becauſe the Alignment ought to pꝛecede Def. 
the Payment, and that it was not a mutual pꝛomiſe, neither 
was the obtulit ſe well ſet fozth'; but this was a Condition 
1 on the Plaintiffs ſide without the perkoꝛmance 3 
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of no Action would lie againſt the Defendant, Vide 7 Co. Ughtreds 
Caſe, fol. 10. b. becauſe it was apparent by the Plaintiffs own 
ſhewing, that the Mony was not to be paid till the Afignment 
made; fo the Plaintiff is to aſſign, and the Defendant pro- 
inde, which ts as much as to ſap, pro aſſignatione, is to pay the 
Mony: Like the Caſe in Dyer 76. a. Aſſumpſit againſt the 
Defendant that he promiſed pro 20 Marks to deliver 400 
Taeight of Wax to the Plaintiff, the Pꝛonoun Pro makes the 
Contract conditional. | 


But Pemberton Serjeant fo2 the Plaintiff held the Declata- 
tion good, and that it was a mutual pzomiſe, and that the Plain- 
Ts tiff need not averr the perfozamance 3 foz in ſuch Caſes each 
Poſts, has remedy againſt the other; and tis as reaſonable that the 
Plaintiff ſhould have his Mony befoze he make the Aſſignment, 
as that the Defendant ſhould have the Term aſſigned befoze he 
paid the Mony: And of that Opinion was the Court, only Ju- 
ſtice Atkins doubted. 


Ellis Juſtice cited a Caſe adjudged in the Kings Bench which was, 
Stiles Rep. 186 as he thought, very hard, viz. An Alignment was made between A. 
Poſtea. and B. that A. ſhould raiſe Souldiers, and that B. ſhould tran(- 
pot them beyond Sea, and recipzocal pꝛomiſes were made fo2 
the perfozmance (as in this Caſe) that A. who never raiſed any 
Souldiers may pet bung bis Action upon this pzomile againſt 
B. fo2 not tranſpoꝛzting them, which is a far ſtronger Caſe than 

this at Barr. 

Jt was agreed here that the Tender and Refuſal (had it ban 
well pleaded.) would have amounted to, and have been equivalent 
with a full perfoꝛmance, but the Plaintiff hath not done as much 
as he might, foz he ſhould have delivered the Jndenture to the 
Defendants.uſe, and then have tendered it. But Judgment was 
given fo} the Plaintiff. 
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Hays verſus Bickerſtaffe. 


Covenant N Covenant bzought by the Lefice, who declared that the 
not condi- Leſſo covenanted with him, that he paying the Rent and per- 
. forming the Covenants on his part to be pertoꝛmed ſhall quietly 
| enjoy. 
paying an! * "The beach aſſigned was a diſturbance by the Lefſoz; who 
performs: pleads, that till ſuch a time the Plaintiff did quietly enjoy the 
thing demiſed without diſturbance; but then he cut down 8 
whic 
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which was contrary to his Covenant, and then and not befoze 
he entred; and ſo by the Plaintiffs not perfoaming his Cove: 
nant the Oefendants Covenant ceaſes to oblige him; where: 
unto the Plaintiff demurred, 

The Queſtion was, (thether the Defendants Covenant was 
conditional o2 not? Foz if ft amount to a Condition, then his 
Entry is lawful ; but if it be a Covenant, tis otherwiſe, fo2 then 
he ought to bzing his Acton. 


Pemberton Serjeant fo2 the Plaintiff, That this Covenant is Ex parte 
not conditional, foz the wozds paying and performing ſignifie no Quer. 
moze than that he ſhall enjoy, &c. under the Rents and Cove. 
nants, and tis a Clauſe uſually inſerted in the Covenant for 
quiet Enjoyment : Indeed the wozd paying in ſome Caſes may 
amount to a Condition; but that is where without ſuch conſtruct: 
on the party could have no remedy. 

But here are expzeſs Covenants in the Leaſe, and a direc re⸗ 
ſervation of the Rent, to which the party concerned may have re⸗ 
courſe when he hath occaſion. 

A liberty to take Pot-water paying ſo many Turns, &c. tig a 
Condition.” 

The Mozds paying and yielding make no Condition, 102 Cook ans 
was it ever known that fo2 ſuch Wozws the Lefſo2 entred ko: Veri Poſte. 
Non-paymenrt of Rent; and there is no difference between 
theſe cows and the Wozds paying and performing, Benner's 
Caſe in B. R. ruled no Condition, Duncomb's Caſe, Owen 


Rep. 54. 


Barrel Serjeant fo2 the Defendant ſaid, that the Covenant is to Ex parte 
be taken as the parties have agrad; and the Leſlo2 is not to be Def. 
ſued if the Leſſer firſt commit the breach : Modus & Conveatio 
qualifie the general Moꝛds concerning quiet Enjoyment. 

The Court took time to conſider, and afterwards in this Term 


Judgment was given fo2 the Plaintiff, that the Covenant was sid. 266 4 


not conditional. 
Atkins Juſtice doubted, 


Simpſon 
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Simpſon verſes Ellis. 


Debt by a E BT upon Bond by the Plafntiff, who was chief Bailiff 
Bailiff of a of the Liberty of Pontefract fn Yorkſhire, but he did 
Liberty. not declare as Capita? Ballivus, but pet by the whole Court it 

was held good; fo2 otherwiſe the Defendant might have craved 
| Oyer, and have it entred in hzc verba, and then have pleaded 
„Sand. 161. the Statute of 23 H. 6. that it was taken * colore Officii, but now 
Sid. 383, ft hall be intended good upon the Demurrer to the Decla⸗ 
Latch. 143. ration. 


And Ellis Juffice (aid that ſo it was lately reſolved fn this 
Court in the Caſe of one Conqueſt. And Judgment was given 
fo2 the Plaintiff. 


Maſon verſus Stratton, Executor, &c. 


judgment LIT upon Bond. The Defendant pleads two Judgments 
kepton foot had againſt his Teſfatoz, and ſets them fozth, and that he 
per Fraudem. had but 40 s Aﬀets towards ſatisfaction. 
5 Je, The Plaintiſf replies, that the Dekendant paid but ſo much up- 
104. on the firſt Judgment, and lo much upon the ſecond, and yet kept 
them both on foot per Fraudem & Covinam. 
And the Defendant demurred ſpectally. 
3 Becauſe the Replication is ſo complicated that no diſtina Iſſue 
902 2 C:o6:6 can be taken upon it; fo2 the Plea ſets fozth the Judgments ſe- 
verally, but the Plaintiff puts them both together, when he al- 
ledges them to be kept per Fraudem. 
But on the other ſide it was laid, that all the Pꝛeſidents are as 
in this Caſe, 8 Co. Turner's Caſe 132. 9 Co. Meriel Treſham's Caſe 
108 And of that Opinion was all the Court, that the Replica- 
tion was good: And Judgment was given fo2 the Platntiff. 


Suffeild verſus Baskervil. 


No Breach EBT upon Bond fo2 perfozmance of all Covenants, 
can be aſ- Payments, &c. In an Jndeature of Leaſe wherein the 
1 rm . Defendant fo2 and in conſideration of 400 1. lent him by the 
4 From. Plaintiff, granted the Land to him fo2 99 years, if G. (o long 
lived, p2ovided if he pay 60 l. per annum quarterly during = 

ite 
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Life of G. o2 ſhall within two years after his death pay the ſaid 
400 l. ta the Plaſntiff, then the Jndenture to be void, with a 
Clauſe of Reentry fa: Non-payment. 
The Defendant pleads perfoꝛmance. 

The Plaintiff afſigns fo2 weach, that 30 J. fo; half a year was 
not paid at (ſuch a time during the Life of G. 

The Defendant demurrs. | 

Fo? that the breach was not well affigned, becauſe there is no 
Covenant to pay the Mony, only by a Clauſe Liberty is given to 
re-enter upon Non payment. | 

The Court inclined, that this Action would not lie upon this 
Bond, in which there was a Pꝛouiſo and no expꝛeſs Covenant, 
and therefoze no Beach can be aſſigned. 


Benſon verſes Idle. 


Udita Querela, The Caſe upon Demurrer was, That be. Eſtoppel 
foze the Rings Reſtauration the now Defendant bzought not well 
an Action of Treſpaſs againſt the Plaintiff fo2 taking his Cloath, pleaded 
who then pleaded, that he was a Souldier and compelled by with a Tra- 
his Fellow Souldters, who thzeatned to hang him as high as ere. 
the Bells in the Belfry ik he refuſed; To this the Plaintiff 
then replied de injurià ſua propria, &c. And it was found foz 
him, and an Elegit was bzought, and the now Plaintiffs Lands 
extended. | | 
Then comes the Act of * Indempnity which pardons all Aas :: Car. 2. 
of Poſtility done in the Times of Rebellion, and from thence: ©? *”: 
fo2th diſcharges perſonal Actions fo2 o2 by reaſon of any Treſpas 
comitted in the Mars, and all Judgments and Executions there- 
on befoze the firſt day of May, 1658. but doth not reſtoze the 
party to any Sums of Monp, mean Pꝛofits 02 Goods taken 
away by virtue of ſuch Execution, oꝛ direc the party to give any 
account fo2 the ſame; which Act made by the Convention was 
confirmed by 13 Car. 2. cap. 7. | 
And upon theſe two Aas of Parliament the Plaintiff (ex 
peſly averring in his TUrit that the fozmer Recovery againſt 
11 was fo2 an Act of Hoſtility) now bzought this Audita Que- 
Tela. 
The Defendant pleads the fozmer Uerdic by way of Eſtop⸗ 
pel, and concludes with a Traverſe abſqz hoc that the taking 
of his Goods was an Ac of Poſtility. 


This 


38 
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This was argued by Holloway Serejant fo2 the Plaintiff, and 
by Jones Serjeant fo2 the Defendant, who chiefly inſiſted, That the 
Defendant having pleaded the ſubſtance of this Batter befoze , 
and being found againft him, that he being now Plaintiff could 
not averr any thing againſt that Recoꝛd. wy 

But the Court were all ok Opinion, that Judgment ſhould 
be given fo2 the Plaintiff z fo2 his remedy was very pꝛoper upon 
the Convention, and without the Statute of Confirmation; 
and here is no Eſtoppel in the Cale; fo2 whether this was an 
act of Moſtility oꝛ not, is not material; neither was it oz could 
it be an Iſſue upon the fozmer Tryal, becauſe all the Matter 
then in Queſtion was concerning the Treſpaſs, which, though 
found againſt the now Plaintiff, yet it might be an ac of Po- 
ſtility; but if it were an Eſtoppel, tis not well pleaded with a 
Traverſe, and the Court hath ſet it at large. 


D E 


Term. Sanctæ Trin. 
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Mayor and Cominalty of London, verſus Gatford. 


of 131. 6s. 3d. ſet upon the Defendant, by the Steward on of anA& 
of the Burrough of Southwark, fo2 that he refuſed to take of Parlia- 
the Dath and ſerve as a Scavenger in the ſaid Burrough, ment. 
though duly Elected accozding to Cuſtom there; and upon nil 
979 ꝓ —_ the Jury found a ſpecial Uerdica, the ſubſtance of 
Viz. They find the Act of 1, Car. 2. cap. 2. And the Pyovuiſo 
therein, which governed this Caſe, viz. That all Streets and Lanes 
in Landon, Weſtminſter, and the Liberties thereof ſhall be Pa- 
ved as they have always uſed to be, 
Then follows another Clauſe, by which it is Enacted, That 
Scevergers (hall be Choſen in the City of London, and the Li- 
berties thereof, according to the Ancient Uſage and Cuſtom; fa 
likewiſe in the City of Weſtminſter ; but nothing is therein men- 
tioned of Southwark. And in all other places a new fozm of 


Vir. In the other Pariſhes the Conſtables, Church-Wardens, Gc. 
ſhall meet in the Eaſter- Week, and chooſe two Scavergers in 
every reſpective Pariſh: ſo that the intent of the da muſt be 
(though Southwark is not named) that ſill Scavengers ſhall be 
choſen there, as fozmeriy; becauſe London and the Liberties 
thereof are to follow their Ancient Cuſtom in the choice of this 
Dfficer : and Southwark is within the City Liberties 

But whether the Cuſtom of chooling of bim was not taken 
away by this Statute, and fo the Fine not well Aﬀeiſed, was the 


T. an Action of Debt brought by the Plaintiffs, foz a Fine Conſtrudi- 


Bald- 
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Ex partte 


= 6 
Hob. 173. 


Dyer 341. b. 


Ct. 


Baldwyn fo2 the JIaintiffs argued , That admitting in South- 
wark a Scavenger map be choſen, accowding to the new fon pꝛe⸗ 
ſcribed in the Ac; yet this Statute was only in the * Affirma- 
tive, and did not thereby ene away the cuſtom of cyooking bim 
at the Lect. 

Like the Caſe in Dyes. 30 An Ack that the Poungeſt Son 
hall have an Appeal of the veath of his Father; yet that doth 
not exclude the Eldeſt, becauſe tis the Common Law, and there 
are no waꝛzds to reſtrain him. 

In the 11 Co. 63. Doo? Foſter's Caſe: By the Statute 
of 35 Eliz. againſt Recuſants, which gives the Penalty of 20l. 
ꝓ Month againſt the Dffender ; the 12 d. fo2 the neglect of every 
Sunday, given by a fozmer *Statute is not taken away, _- 

But where there is a Negative Clauſe in an Ac of Patlia⸗ 


ment, the Law is otherwiſe: as an Ac that the Seſſions of the 


1Inſt.SeQ.500. 
2 Inſt. 68. 


Ex parte 
Def. 


Peace ſhall be kept at Beaumarris tantum, & non alibi infra Com̃, 
ec. and the Juſtices kept it at another place, and ſeveral were 
Indicted befoze them at that time; but the Juſtices were fined; 
and all their pꝛoceedings held Coram non Judice, by realon of 
the Negative Pꝛohibition, Dyer 135. 

By the Statute of Magna Charta, cap: 34. a Moman hall 
being no Appeal but fo2 the death of her Þugband , which ſhe 
might at Common Law , befoze the making of this Statute; 
if therefoze ſhe is Heir to her Father, the Appeal which he 
might have bzought koz his death, by thele Negative wozds 18 
taken away. 


; Barrel] fo2 the Daten, though- this Law be in the affir: 
mative ; yet ſince it doth not pꝛejudice any perſon, neither can 
it be injurious if Scavengers-are choſen as directed by the At, it 
ſhall be taken as a Negative Clauſe; and fo2 this many Inſtan⸗ 
ces map be given; as, the Statute fo2 deviling part of the Te⸗ 
ſtatozs Land, doth not take away the cuſtom to deviſe the whole, 
fo2 that would be an apparent pꝛejudice to the Parties; but not 
ſo in this Caſe, where tis not found that the Loꝛd of the Man⸗ 
no? ſuſtains any lols, fo; he is to have nothing when a Scaven“ 
ger is choſen in the Leet; noꝛ are the Inhabitants pꝛejudiced, 
foꝛ by this New chooſing their Streets tall be kept as clean as 
The Fown here eſtabliſhed doth not conſiſt with the Cuſtoti , 
and ſo hath the Effect of a Negative Clauſe, Hob. 298. 

It appears by the Scope of the Aa, That the intent ol the: 
Parliament was to take away thoſe old Cuſtoms of a 

e⸗ 


- id nd 


——_ 
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becauſe the Cuſtoms are expꝛelſly ſaved in London and Weſtmin- 
ſter;z but in all other places a new way is appointed. te 

The pavement of the Streets in Southwark ſhall be as be: 
fore; but that Clauſe goes no farther, and therefoze concerns 
not the Caſe of a Scavenger, whoſe duty is not to pave, but 


cleanſe the Streets. 
And the wozds, viz. Liberties of the City of London, twill 


not help, becauſe Southwark is not compehended under them, 

in that Clauſe, no moze than are the Lands which they have 

in Yorkſhire ; fo2 the wozd Liberties * there, is taken fo2 Limits, * Poſtea 48. 

and can admit of no other Conſtruction. | | 
Laſtly, that the Plaintiff cannot have Judgment, becauſe he 

hathnot alledged the Cuſtom to be, That the Steward may Fine, 

in caſe of the refuſal to take the Dath, &c. and Cuſtoms are 

to be taken ſtrialy. 


The Chief Juſtice and Juſtice Atkins laid, That tis true, Sca- 
vengers Are under the power of the Court Leet, by Cuſtom, 
=o in caſe of refuſal may be fined, as well as an Ale-Ta- 

er. | 6 

But this Act of Parliament having taken notice, that there | 
were Scavengers befoze that time, and Southwark being theretn ] 
named as diſtin from the Liberties of London; fo tis p2ovt- 
ded, That Weſtminſter, London, and the Liberties thereof , and } 
Southwark are to have the Streets paved, as befoze, which doth i 
not belong to the Dffice of a Scavenger; and ſo that Clauſe in | 
the Act concerns not this Caſe. ö 


But where it Enacts, That in London and Weſtminſter, Scaven- | 
gers ſhall be choſen as before; but in all other places appoints | 
a new way; this is as much as if it had ſaid, That Scaven- i 


gers ſhall be choſen in every place as by the Act pꝛeſcribed, and 
no other wap, except in London and Weſtminſter; and ſo great 
is the inconſiſtency between the Cuſtom and the Aa, that they 
cannot ſfand both together; therefoze, though the Ac is but tem | 1 
pozary, the Cuſtom is ſuſpended, and though it may be ſome | 
damage to the Lozd to make ſuch Conſtruction, yet that will | 
not alter the Caſe ; fo2 Law-Makers are pzeſumed to have re⸗ 

bpect to the publick Good more than to any puvate Mans pꝛo⸗ 

fit; and the Low map be laid in this caſe to have diſpenſed 

_ his Intereſt, being a Party to the Act, and conſenting there- 

Unto, 


But Wyndham and Ellis Juſtices, inclined, That the Cuſfom 


did continue, becauſe the Ac was 8 the Aﬀirmative 3. and _ 
| oꝛe 


——_ 


— 
— 
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fore they would not conſtrue it to take away a Pans Right 


and Jntereſt, oz a Cuſtom where he hath a benefit,. as the L. oꝛd 
of the Hanno had in this Cale, who is prejudiced! by the 
tofs of his Fees ; and the intent of the Statute feemevto them 


to be, That Scavengers ſhould be choſen where none were be- 


koꝛe, but not to take away Cuſtoms fo? chuſing of them: But ano- 
ther Argument was deſired by Serjeant Howel, the Recowder of 
London. 


Rozal verſus Lampen. 


Variance in Onlpiracy. Rozal declares, That a Replevin was bꝛought 
the Actions againſt him and others, and that the Defendant Lampen 
no Barr. appeared fo2 him without any Marrant, and avowed in his 


Ex parte 


Quer. 


Poſt. Reſe and 
Standen, Putt 


and Roſter. 


jadged, that the konner Judgment was no bar to the laſt Aalon; 


Name, and ſuffered Judgment to paſs againſt him, and that 
221. 10s. Damages were recovered againſt him, at ſuch a 
. Lampen pleads a Recovery in à foꝛmer Action bzought by the now 
Plaintiff, the Reco2d of which being recited in the Plea, appears 
to be the ſame with this; but only here the place is mentio⸗ 
ned where the Damages were recovered, which was omitted 
in the foymer Action, to which Lampen Had pleaded a Reteiner, 


by one of the then Defendants in Replevin, and upon a De⸗ 


murrer had Judgment. But the truth of the Caſe was, That 
Judgment was not then given koz him that his Plea was good; 
fo2 the Court were all of Opinion, that it was naught ; but 
becauſe the Declaration was not good, foz want of mentioning 


the place where, the Damages were recovered, which the Plain⸗ 


tiff had amended now. 
The Plaintiff demurred again; becauſe of this Uartance be: 
twren the two Actions upon the Defendants oton ſhewing. 


Sit Robert Shaftoe fo} the Plaintiff, inſiſted, That a Reco- 
very in an Anion is no barr, where there is a (ſubſtantial va- 
riance, as here there is; and that ſo it has been adjudged, 
in the Cale of Leach and Thompſon, 1 Roll. Abr. 353. lit. B. 
pl. 1. where the Plaintiff declared, That he, at the Defendants 
requeſt, having pꝛomiſed to Barry the Defendant's Daughter, 
he pzomiſed to pay him 10co l. Upon Non Aſſumpfic pleaded, 
Judgment was given koz the Defendant. And the Plaintiff 
bzought another Action fo2 the ſame Sum, and then laid the 
pꝛomile to pay 1000 l. cum inde requiſitus eſſet; and it was av+ 


be⸗ 
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becauſe there was a Paterial difference between the two Pꝛo⸗ 
miles, one being laid without Requeſt, and ſo the Money was 
to be paid in a convenient time; and in the laſt, the Requeſt is 
made part of the Pꝛomiſe, and muſt be ſpecially alledged, with 
the time and place where it was made. 

So in this Caſe, The Plaintiff had not declared right in 
his firſt Action, which he had amended now, and therefoze the 
kozmer Judgment ſhall be no barr to him. 

Jn Robinſon's Caſe, there was a Miſtake in the Writ, viz: 
A Formedon in Remainder, for that in Reverter; and held no 
barr 3 ſo by a parity of reaſon there ſhall be no barr here, be- 
cauſe the firſt Declaration was miſtaken , and it was vitium Stat.; H. 3. 
Clerici; Vide 2 Cro. 284. Level verſus Hall. ; c. r. Syd.316, 


Barton Serjeant contra; This is no new Action; foz the Ex parte 
ground of it is, not where the Damages was done, 02 reco- Def. 
vered, but the appearing without a Marrant; and ſo having 
pleaded a Reteiner and had Judgment, and now pleading that 
Judgment to this Acton, and averring 'twas koz one and the 
ſame thing, 'tis a good barr, which the Plaintiff by his De- 
murrer hath confeſſed. Adjornatur. | 


Milward verſus Ingram. 


Ndebitatus Aſſumpfit fo2 501. and quantum meruit, the De- One pro- 
1 fendant confeſſes both; but pleads, That after the pzomiſe miſe plead- 
Made, and befoze the Aion bzought, they came to an Accompt ed in dit- 
concerning divers Sums of Monep, and that he was found in crys of 
arrear to the Plaintiff 30 s. whereupon, in conſideration the De- 00 be- 
fendant pꝛomiied to pay him the laid 30 s. the Plaintiff like fore che 
wiſe pꝛomiſed to releaſe and acquit the Defendant of all De⸗ breach. 
mands. s 12288 | Mod. Rep. 205. 

The Plaintiff demurred. 


Seys Serjeant argued fo2 the Plaintiff that though one po Ex parte 
miſe may be diſcharged by another, pet a duty certain cannot, Quer. 


(as in this Caſe) where a demand was of a Sum certain, by 


the Indebitatus ; beſides, this Je is in nature of an Accozd, 
which cannot be good without an averment of ſatisfacion given, 
Broke Accompt 46, 48. fred”. 

Neither is ft ſaid, that the Plaintiff promiſed in conſidera- 


ho that the Defendant ad inſtantiam of the Plaintiff had pꝛo⸗ 
miſed. 


G 2 | But 
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But it was anſwered by Serjeant Hopkins, and admitted to 
be true, That where a Batter is pleaded by way of accoꝛd, 
it muſt be averred to be executed in all Points but that was 
not the preſent Caſe. 

The Defendant hath pleaded, that he and the Plaintiff had ac: 
counted together, and ſo the Contra is gone by the Accompt. 

2. That he was diſcharged of the Contract by parol, both which 
the Plaintiff had now admitted by his Demurrer, 

And it will not be denied that a Parol diſcharge ok an Aſſump- 
ſit is good; as if A. pzomiſes to pertoꝛm ſuch a Uotage within a 
time limited, and the bzeach aſſigned was that he did not go the 
Aoijage » The Defendant pleads, that the Plaintiff exoneravit 
* and upon Demurrer it was held good, 22 Ed. 4. 40. 
3 H. 6. 37. 

Object. It it be objected, that tis no Conſideration to pay a 
juſt Debt; koz if 30 s. were due, of right it ought to be paid, and 
that can be no reaſon upon which to ground a Pꝛomiſe. 

Anſw. *Tis a good Conſideration to payPony on the day which 
the party is bound to upon Bond, becauſe it is paid without Suit 
02 Trouble, which might be otherwiſe a toſs to the Plaintiff, 

But in this Caſe here is an expꝛeſs Agriement, and befoze there 
was only a Contract fn Law, Cro. Car. 8. Flight verſus Craſden. 


North Chief Juſtice. Jt has been always taken that if there be 
an Aſſumpſit to do a thing, and there is no bꝛeach of the pꝛomiſe, that 
it may be diſcharged by Parol; but if it be once bꝛoken, then it 
cannot be diſcharged without Releaſe in a waiting. 

In this Caſe there are two Demands in the Declaratton, to 
which the Defendant pleads an Accompt ſtated, ſo that the Plain- 
tiff can never after have recourfe to the firſt Contract which is 
thereby merged in the Accompt, Tf A. ſells his Hoꝛſe to B. fo? 
10 l. and there being divers other dealings between them; ik they 
come to an accompt upon the whole, and B. is found in arrear 5 1. 
A. muſt bꝛing his inſimul computaſſet, fo he can never recover 
upon an Indebitatus Aſſumpſit; and of the fame Opinion were 
the other thꝛee Juſtices; and though it was not ſaid ad inſtantiam 
of the Plaintiff that he momiled, pet it was adtune & ibidem, and 
ſo ſhould be intended that the Defendant made the Pꝛomiſe at the 
_ of the Plaintiff, and ſo Judgment was given fo2 the De- 
endant. | 
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Daws verſus Sir Paul Pindar. 


("RE to pay a Sum of Yony within a year after one z,,4,4%., 
Nokes ſhall be admitted to the Office of Secretary to the whether 
Governour of Barbadoes. governed 
The Defendant pleads that that the Governour of Barbadoes 1 theLaws 
and the Council there have power of pzobate of TUtlls, and granting of Elend, 
of Adminiſtration ; that the Secretary belongs and is an Officer = that che 
to the ſaid Governour and Council as Regiffer, and is concerned pine Of. 
about the regiſtring the ſaiv Wills, and fo his Office concerns pos. 8 < 
the Adminiſtration of Juſtice; and then lets fo2th that this Co. tends to it 
benant, upon which the Plaintiff bzought his Acton, was entred 
into upon a coxupt Agreement, and fo2 that reaſon void. 
The Plaintiff replies (proteſtando) that this Office concerned 
not the Adminiſtration of Juſffice 3 and proteſtando that here was 
no corrupt Agreement; pro placito he faith, that Barbadoes is extra 
quatuor Maria, and was always out of the Allegeance and power 
of the Kings of England till Ring Charles the Firſt reduced that 
Jfland to his Obedience, which is now governed by Laws made by 
him, and not by the Laws of England. 
The Defendant refoyns proteſtando that this Jfland was go⸗ 
berned by the Laws of England long befoze the Reign of King 
Charles the Firſt, and confeſſes it to be extra quatuor Maria, but 
pleads that befoze King Charles had that Jland, King James was 
ſeiſed thereof, and died ſuch a day ſo ſeiſed 3 after whoſe death it 
deſcended to King Charles the Firſt, as his Son and Peir; and that 
he being lo ſeiſed, 2 Juli in the third year of his Reign granted it 
under the great Seal of England to the Earl of Carliſle and his 
Peirs at ſuch a Rent, —— hoc that King Charles the Firſt ac- 


quired this Jfland by Conqueſt. 


Baldwyn Serjeant demurred, fo2 that the Traverſe is ill; fo Ex pa 
the moſt material thing in the Pleadings was, whether Barbadoes _ 
was governed by the Laws of England, oz by particular Laws 
of their own ? And if not governed by the Laws of whey 2 
the Statute made 5 E. 6. cap. 16. concerning the Sale of O 
doth not extend to this place. _ 

He ſaid that it was but lately acqufred, and was not xoveriied 
by the Laws of England, that it was firſt found out in King James 
his Reign, which was tong after the n of that en and 
therefoze could not extend to it. 


The 
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The Statute of 1 E. 6. cap. 7. Enacs, That no Writ ſhall OM 
if the Defendant (pending the Action) be created a Duke or Earl, 
c. And it has been doubted whether this Act extended to a Ba- 
ronet, being a Dignity created after the making thereof, Sir 
Simon Bennets Caſe, Cro Car. 104. 

Statutes of England extend no moze to Barbadoes than to 
Scotland oz Virginia, New England, Jfles 3 and Gernſey; 
tis true, an Appeal lies from hole Jſlandsto the King in Coun- 
cil here, but that is by Conſtitutions of their own. No Statute 


did extend to Ireland till Poyning's Law, no2 now unleſs named, 


Jn Barbadoes they have Laws different from ours, as, That a 
Deed ſhall bind a Feme Covert, and many others. 

Seys Serjeant contra. Me agreed that the Traverſe was ill, and 
therefoze did not indeavour to maintain ft, but laid there was 
a departure between the Declaration and the Replication; fo2 in 
the Declaration the Plaintiff ſets fo2th that Nokes was admitted 


- Secretary apud Iaſulam de Barbadoes, viz. in Parochia Sancti 


Martini in Campis and in the Replication he ſets fozth, that this 
Ille was not in England, which is in the nature of a departure; as 
Debt ſur obligat' 1 Man, the Defendant pleads a Releaſe 3 Man 
the Plaintiff replies primo deliberat' 4 Mai; tis a departure; 
fo2 he ſhould Have ſet fo2th that the Bond was 4 Mali primo de- 
liberat', Quzre, Bro. Departure 14. 

So in a Quare Impedit the Biſhop pleaded that he claimed 
nothing but as Owdinary. The Plaintiff replies Quod tali die 


& anno he pꝛeſented his Clerk, and the Biſhop refuſed him; the 
Biſhop reſopns, that at the ſame day another pzeſented his Clerk, 


ſo that the Church became litigious; and the Plaintiff ſurre- 


joyns that after that time the Church was litigious he ogain pꝛe⸗ 


ſented, and his Clerk was refuſed ; this was a Departure, Bro. 
Departure. 

So likewiſe as to the place, the Tenant pleads a Releaſe at C. 
The Demandant ſaith that he was in P2iſon at D. and lo would 
avoid the Releaſe as given by Dureſs ; and the Tenant ſaith that 
he on 1 at L. after he was diſcharged and at large, 40 E.3. Bro. 
32. I 3. 

The Plaintiff might have ſaid that Nokes was admitted here in 
England, without ſhewing it was at Barbadoes; fo2 the Oꝛant of 
the Office of Secretary might be made to him here under the 
Gzeat Seal of England, as well as a Gzant of Adminiſtration may 
be made by the Oꝛdinarp out of his Diocels. 

2. Except. Viz. By the Demurrer to the Rejopnder; z the 
Plaintiff bath confetlen his Replication to be falſe in another re- 
ſpect, £02 by that he bath owned it: The Defendant hath —_ 

that 
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that King James was ſeiſed of this Juland, and that it deſcended 
to King Charles, ec. and ſo is a Pꝛobince of England; whereas: 
befoze he had only alledged that it was reduced in the time or 
— Charles, his Son, and ſohe hath falſified his own Replt- 
cation. 

And beſides, this is within the Statute of 5 Ed. 6. fo the De- 
fendant ſaith, that the Plaintiff hath admitted Barbadoes to be a 
Povince of England; and it doth not appear that ever there was 
a Pꝛince there, oꝛ any other perſon, who had Dominion except 
the King and his Pꝛedeceſſoꝛs; and then the Caſe will be no moze 
than if the King of England take poſſeſſion of an ſand, where 
befoze there was vacua poſleſſio, by what Laws ſhall it be govern- 
ed ? certainly by the Laws of England. 2525 

This Jfland was granted to the Earl of Carliſle and his peirs 
under a Rent payable at the Exchequer, fo2 which Pꝛoceſs might 
iſſue, and it deſcends to the Þeirs of the Earl at the Common Law. 
And if it be objected, that they have a Book of Conſtitutions. in 
Barbadoes ; that is eaſily anſwered ; fo tis no Recow,neither can 
the Judges take any notice of it. 

"Tis reaſonable that ſo good a Law as was inſtituted by this 
Statute of Edw. 6. ſhould have an extenſive conſtruction, and that 
it ould be interpzeted to extend as well to thoſe Plantations as 
to England, ; fo2 if another Jfland ſhould be now diſcovered it 
muſt be ſubject to the Laws of England. Curia adviſare vult. 


Lever verſus Hoſier. 


JS was a ſpecial Uerdic in Ejectment. The Cale upon Recovery 
the Pleading was: viz. Sir Samuel Jones being Tenant ſuffered of 
fn Tail of Lands in Shrewſbury and Cotton being within the Lands in a 
Liberties of Shrewſbury, ſuffers a Common Recovery of all his —.— > 
Lands lying within the Liberties of Shrewſbury 3 and whether Fand; in _ 
the Lands in Cotton, which is a diſtinct Uill, though within the Vin a;gina 
Liberties, ſhall paſs, was the Queſtion. white that 
And it was argued by Serjeant Jones, that they ſhould not paſs; Mod.Rep.206. 
fo2 though Lands would paſs ſo by a Fine, becauſe it was the ***= 
Agreement of the Parties; yet in a Recovery tis otherwiſe, be- 
cauſe mote certainty is required therein. | 
But in Fines no ſuch Certainty is required, and therefoze a 
Fine de Tenementis in Golden-Lane hath ben held good though 


neither ill, Pariſh oz Hamlet is mentioned. 


But 


: ——l ta} 


"—_— 


Trin. 27 Car. II. in Communi Banco. 


— 


— —— — 


1 „* 


Cro Eliz.69z, But there being a Gill called Walton in the Pariſh of Street, 
Cro. Jac. 574- and a Fine being levyed of Land in Street, the Lands in Walton 
— nd did not paſs, unleſs Walton had bien an Hamlet of Street, and the 
Foſte. Fine had ben levied of Lands in the Pariſh of Street. 
And the reaſon of this difference is, becauſe in Fines there are 
Covenants, which, though they are real in reſpect of the Land, 
pet tis but a perſonal Acton, in which the Land is not demanded 
ex directo; but in a Recovery greater peciſeneſs is required, that 
being a Præcipe quod reddat where the Land it ſelf is demanded, 
and the Defendant muſt make Anlwer to ft, Cro. Jac.574 5 Co. 40. 
Dormer's Caſe. 
The Mozd Liberty pꝛoperly ſignifies a Right, Pꝛiviledge o2 
Franchiſe, but impꝛoperly the extent of a place, Hill. 22 & 23 Car. 
2. Rot. 225. B. R. Waldron's Caſe, Hutton 106. Baker and John- 
ſon's Caſe. 
Liberties in Judgment of Law are incozpozeal, and therefoze 
tis abſurd to ſay that Lands which are coꝛpoꝛeal ſhall be therein 
contatned. 
They are not permanent having their eriſtence by the Kings 
Letters Patents, and may be deſtroyed by Aa of Parlia- 
ment; they may alſo be extingutſh'd, abꝛidged o2 increaſed, and a 
* Raft. Ent. Vinire fac of a * Liberty 02 Franchiſe is not good; tis an equivo- 
125 cal Mod and of no ſignification, that is plain, and therefoze is 
| not ro be uſed in real Tdarits, Raſt. Entr. 382. 
There fs no Præcipe in the Regiſter to recover Lands within a 
Liberty, neither is there any authozitp in all the Law Books fo? 
ſuch a Recovery; and therefoze if ſuch a thing ſhould be allowed 
many fnconventences would follow; fo2 a good Tenant to the 
Præcipe would be wanting, and the intent of the Parties could 
not ſupply that. | 


But Barton Serjeant ſaid that this Recovery would paſs the 
Lands in Cotton; fo2 as to that purpoſe, there was no Difference 
TIE between a Fine and a Recovery ; they are both become Common 
2 Roll. Abr. zo AﬀlUrances, and are to be guided by the agreement of the Parties, 
Godb. 440. Cro. Car. 270, 276. 

Tis true, a Fine may be good of Lands in an Hamlet, Lieu 
conus 02 Pariſh, 1 H. 5. 9. Cro. Eliz. 692. Jones 3or. Cro. Jac. 574. 
Monk verſus Butler. Pet in a * Scire Fac to habe Execution of ſuch 

* Godb. 440. Fine the ill muſt be therein mentioned, Bro. Brief 1 42. 
_—_— Che demand muſt be of Lands in a Gill, Hamlet, oz at fartheſt 
in a Pariſh, Cro.. Jac. 574. 
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And ok that Opinion was the whole Court (abſente Ellis) who 
was alſo of the ſame Opinton at the Argument, and accoꝛdingly 
in Michaelmas Term following Judgment was given, that by 
this Recovery the Lands in Cotton did well paſs. 


And North Chief Juſtice denied the Caſe in Hutton 106. to be pages. 
Law, where tis (atv, A Common Recovery of Lands in a Lieu 
conus is not good; and ſaid that it had bien long diſputed whe⸗ 
ther a Fine of Lands in a Lieu conus was good; and in King 
James his time the Law was ſettled in that Point, that it was 
good; and by the ſame reaſon a Recovery ſhall be good, fo: 
they are both amicable Suits and Common Affurances, and 
as they grew moze in practice the Judges have extended them 
farther. | 
A ͤ Common Recovery is held good of an Advowſon; and 
no Reaſons are to be dꝛawn from the Viſne, oz the Execution 
of the TUrit of Seiſin, becauſe tis not in the Caſe of adver: 
ſary Pꝛoctedings, but by Agreement of the Parties, where tis 
to be pꝛelumed each knows the others meaning. 

Indeed the Curſitozs are to blame to make the TUrit of Entry 
thus, and ought not to be ſuffered in ſuch practice. 

Where a Fine is levied to two, the Fee is always fired in the 
Þeirs of one of them; but if it be to them and their Heirs, pet 
tis good, though incertain; but a Liberty is in the nature of 
a Lieu conus, and may be made certain by Averment. 

The Jury in this Caſe have found Cotton to be a Gill in the 
Liberty of Shrewſbury, and ſo tis not incozpozeal. 


Alford verſus Tatnel. 


Uvdgment againſt two, who are both in Execution, and the Mod. Rep. 170. 


Sheriff ſuffers one to eſcape; the Plaintiff recovers againſt the 
Sheriff, and hath ſatisfaction, the other ſhall be diſcharged by 
an Audita Querela. 


Oſbaſton 
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General 
Replication 
good. 


Ex parte 
Def. 


Osbaſton werſ#s Stanhope. 


EB T upon Bond againſt an Heir, who pleaded that his 
Anceſfo2 was ſeiſed of ſuch Lands in Fee, and made a 
Settlement thereof to Truſtees, by which he limited the Uſes 
to himſelf fo2 Life, Remainder to the Heirs Wales of his Bodp, 
Rematfnder in F& to his own right Heirs, with power given to 
the Twſtes to make Leaſes fo2 thx Lives o2 99 pears. 
The Truſttes made a Leaſe of theſe Lands fo2 99 years, and 
_ = 4 not Allets præter the Keverſion expectant upon the 
d Leale. | 
The Plaintiff replies proteſtando that the Settlement is frau- 
dulent, pro placito ſaith that he hath Aſſets by diſcent ſuffictent 
to pay him; and the Defendant demurrs. 


Newdigate Serjeant. The Barr is good, fo2 the Plaintiff 
ſhould not have replied generally that the Defendant hath Aſſets 
by diſcent, but (ſhould have replyed to the præter, Hob. 104. 

Like the Caſe of Goddard and Thorlton Yelv. 170. where in 
Treſpas the Oefenvant pleaded that Henry was ſeiſed in Fee, who 
_ a Leaſe to Saunders, under whom he derived a Title, and ſo 
juſtifies. 

The Plaintiff replies, and ſets fozth a long Title in another 
perſon, and that Henry entred and intruded. 

The Defendant refoyns, that Henry was ſeiſed in Fi and 
made a Leaſe ut prius, abſq; hoc that intravit & ſe fic intruſit; 


and the Plaintiff having demurred, becauſe the Traverſe ought 


Ex parte 


Quer. 


wholly idle and inſignificant, of which the Plaintiff ought not to 


to have bien direc, viz. abſq; hoc quod intruſit, and not abſq; hoc 
that Henry intravit, &c. it was laid the Replication was ill; fo2 
the Defendant having alledged a Seiſin in Fix in Henry, which 
the Plaintiff in his Rejoynder had not avoided, but only by ſup- 
poling an intruſion which cannot be of an Eſtate in Fe, but is 
—_— ”—_— the death of Tenant fo2 Life; fo? that reaſon it 
was held ill. 


But Pemberton Serjeant fo? the Plaintiff held the Replication 
to be good. The Defendants Plea is no moze than Riens per 
deſcent ; fo} though he pleads a Reverſion, tis not chargeable, 
becauſe tis a Reverſion after an Eſfate Tail, and therefoze the 
pleading the Leaſe is not material; koꝛ if it were a Leaſe expired 
pet the Plaintiff could not recover, and therefoze the præter is 


take 


— — — — . ———_—__ — — 
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take notice, becauſe the Lands, which come under the præter, are 


not chargeable. 

The Plaintiff hath traverſed, as he ought, what is material, 
and is not bound to take notice of any thing mote. 

And of that Opinion was the whole Court, and held the præter 
idle, and the general Replication good; and Judgment was given 
£02 the Plaintiff. 


— 


> 


Prince verſus Rowſon, Executor of Atkinſon. 


Xecutor de ſon tort cannot retain. The Defendant in this Caſe Zxecutor 4; 
pleaded, that the Teſtatoꝛ owed his Mile dum ſola . 800 l. or tort can- 
and that he made his Till ; but doth not ſhew that he was there: not retain. 
by made Executoꝛ; and therefoze having no Title he became Exe: 
cutor de ſon tort, fo} which cauſe his Plea was held ill; and 
Judgment was given fo2 the Plaintiff, 


Norris verſus Palmer. 


DE Plaintiff brought an Action on the Cale againſt the De Caſe after 
fendant fo2 cauſing him falſo & malitioſe to be fudicted fo2 an acquir- 
a Common Treſpaſs in taking away one hundzed Bucks, by tal upon an 
' which means he was compelled to ſpend great Sums of Monp, —_— 
and that upon the Trial the Jury had acquitted him. —— 


The Dekendant demurred to the Declaration; and Barrel Ser⸗ ©) 
jeant ſatd foz him, that the Action would not lie; and fo2 a Pye- 
ſident in the Cale he cited a like Judgment between Langley ver- : Sid. 160. 
ſus Clerk in the King's Bench, Trin. 1658. Jn which Action the 
Plaintiff was indicted foz a Battery with an intent to ravich a 
CUloman, and being acquitted bꝛought this Action 3 and the Court 
after a long Debate gave Judgment foz the Platntiff ; but agrird 
that the Anion would not lie foꝛ a Common Treſpaſs, as if it 
had ben fo2 the Battery only; but the Raviſhing was a great 
ſcandal, and fo2 that reaſon the Plaintiff recoverd there but this 
is an owdinary Treſpaſs, and therefoze this Action will not lie. 


But Pemberton Serjeant held that the Action would lie becauſe sid. 463, 464 
it was in the nature of a Conſpiracy, and done falfly and maliti- Co 29 
ouſly knowing the contrary, and thereby the Pſaintiff was put to 


great Charges, all which ts-confeſſed by the Demurrer. 
ID 2 And 
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And the Caſe cited on the other ſive is erpzeſs in the Point; 
fo? the Court in that Caſe could take notice of nothing elſe but 
the Battery; fo2 the intent to raviſh was not traverſable, and 
therefoze it was idle to put it into the Indiament. 

It is now ſettled that an Acton on the Caſe will lye fo2 a ma⸗ 
litious Arreſt where there is no pꝛobable cauſe of Action; and this 
Caſe is ſtronger than that, becauſe in the one the party is only 
put to Charges, and in the other both to Charges and Diſgrace, 
fo2 which he hath no remedy but by this Action. 
The Court agreed that the Action would lie after an acquittal 
upon an Jndictment fo2 a greater 92 leſſer Treſpaſs : The like fo2 
3 A. 13. citing another into the Spiritual Court without cauſe, F. N. B. 
ee * 116. D. 7 E. 4. 30. 10 H. 4. Fitz. Conſpiracy 21. 13. 3 E. 3. 19. 
Poſtea. The Defendants Council conſented to wave the Demurrer, 
and plead and go to Tryal. 


The King verſus Turvil. 


The King Uare Impedit. The King was intituled to a Pzeſenta- 
preſented, tion by the Statute of 31 Eliz. cap. 6. becauſe of a St- 


being inti- moniacal Contract made by the rightful Patron, and he accoꝛding⸗ 


tuled by a ly did preſent. 
Simoniacal Shen comes the Ac of General Pardon, 21 Jac. cap. 35. 
><. by which under general Wows (it was now admitted) that Sy- 
tee ſhall not mony was pardoned : In which Ac there is a beneficial Clauſe 
be removed Of Reſtitution ; viz. The King giveth to his Subjects all Goods, 
though the Chattels, Debts, Fines, Iſſues, Profits, Amerciaments, Forfeitures 
Symony is and Sums of Mony forfeited by reaſon of any Offence, Sc. done. 
pardoned. And whether the Kings P2eſente& o2 the Patron had the better 
Title was the Queſtion. 

This Cale was only mentioned now, but argued in Michael- 
mas Term following by Serjeant Jones, that the Kings Pꝛelenta 
is intituled; he agreed that-Symony was pardoned, but not the 
conſequences thereof ; fo2 tis not like the Cale where a Stroak 
is given at one time and death happens at another; ik the Stroak, 
which is the firſt offence, is pardoned befo2e the death of the party, 
that is a Pardon likewiſe of the Felony : fo2 tis true the Stroak 
being the cauſe of the death, and that being pardoned all the na- 
tural Effects are pardoned with the Cauſe. 

But legal Conſequences are not thus pardoned; as if a Man 


is outlawed in Treſpaſs, and the King pardons the Outlaw, the 


Fine remains, 6 E. 4.9. 8 H. 4. 21. 2 Roll. Abr. 179. 
In 
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In this Act of Pardon, there are wows of Gzant, but the 
Preſentation is not within the Clauſe of Reſtitution z foz tis 
an Intereſt and not an Authoity veſted in the King, and there: . 
koze a thing of another nature than what is intended to be re⸗ 
ffozed 3 becauſe it is higher, and ſhall not be compꝛehended 
amongſt the general wozds of Goods and Chattels, &c. which 


are things of a lower nature, and are all in the perſonality, 
Cro. Car. 354. | 


Conyers Serjeant, atgued ko the Title of the Patron, and Ex parte 
ſaid, that there were thꝛee material Clauſes in this Ac. Def. 

I, A Pardon of the Dffences therein mentioned in general and 
particular woꝛds. 

2. That all things not excepted ſhall be pardoned by general 
woꝛds, as if particularly named. 

3. The Pardon to be taken moſt favourably koz the Subject ; 
upon which Clauſes it muſt neceſſarily follow, that this Dffence 
fs pardoned, and then all the conſequences from thence dedu⸗ 
ced will be likewiſe pardoned 3 and ſo the Patron reſtozed to 
his Pꝛeſentation, fo2 all Charters of Reſtitution are to be taken 
favourably, Pl. Com. 252. 

The Pꝛeſentation veſts no legal Right in the Pꝛelentee; fo2 
in the Caſe of the King, tis revocable after Inſtitution and 
befoze Induction, Co. Lit. 344. b. 

Do likewiſe a ſecond Pꝛelentation will repeal the firſt, Rolls 
353. And if the Kings Pteſentee dies befoze Jnduction, that is 
alſo a Revocation 3 if therefoze the Party hath no legal Right 
by this Pyeſentation, and the King by the Simony had only an 
authozity to pzeſent, and no legal Jatereſt veſted, then by this 
Act he hath revoked the Pꝛelentation, and the right Patron is 
reſto2ed to his Title to pꝛeſent. 


The Court were all of Opinion (abſente Ellis) That the Kings 
Peeſentee had a good Title, and by conſequence the Patron 
had no right to Pꝛeſent this turn; fo2 here was an Jntereſt 
veſted in the King; like the Caſe where the King is intituled 
to the Goods of a Felo de ſe, by Jnquifition, and then comes 
* = of Jndempnity, that ſhall not diveſt the King of his 

t. 

But where nothing Geſts befoze the Office found, a Pardon 
before the Inquiſition extinguiſhes all Fozfeitures, as it was reſol- 

ved in Tomb's Caſe, 

Do if the Pardon in this Caſe had come befoze the Pꝛe⸗ 
ſentation, the Party had been reſtoꝛed Statu quo, &. a 

8 
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The King can do no moze, the Biſhop is to do the reſt; 
neither is the Pꝛeſentation revoked by this Act; it might have 
been revoked by implication in ſome Caſes; as Where there is 
a ſecond Preſentation ; but ſuch a general revocation will not 
do it: and Judgment was given fo2 the Plaintiff, and a TUrit 
of Erro2 bzought, but the Cauſe was ended by Agreement. 


Hill verſus Pheaſant. 


Gaming at Naction of Debt was bzought upon the Statute of 16 Car. 2. 

ſeveral YN cap. 7. made againſt deceitful and diſoꝛderly Gaming, which 

meetings, Enacs, That if any perſon ſhall play at any Game, other than 

whether for ready Mony, and {hall loſe any Sum, or other thing played 

within the ſor, above the Sum of 100 l. at any one time or meeting, up- 

_— Tick, and ſhall not then pay the ſame; that all Contracts 
and Securities made for the payment thereof ſhall be void, and 
the perſon winning ſhall pay treble the Mony loſt. 

It happened that the Defendant won 80 1. at one meeting, 
fo2 which the Plaintiff gave Security; and another meeting was 
appointed, and the Defendant won 70). moze of the Plaintiff ; 
being in all above 1001. And if this was within the Statute, was 
the Queſtton. | | 

The like Cale was in the Kings-Bench, Trin. 25 Car. 2. Rot. 
1230. between Edgberry and Roſeberry ; and in Michaelmas Term 
following, this Caſe was argued, and the Court was divided, 

Anonymus, Which the Plaintiff perceiving, deſired to diſcontinue his Agion 3 

Poſte. but the better Opinion was, that it was not within the Sta- 
tute, though if it had been pleaded, That the ſeveral meetings 

Sid. 394 were _— appointed to elude the Statute , it might be 
otherwiſe. 


Calthorp verſus He yton. 


Traverſe N Replevin; The Defendant avowed, fo2 that the King be⸗ 
not good; ing ſeiſed in Fee of a Mannor, and of a Grange, which was 
viz. Abſq; parcel of the Mannoꝛ, granted the Inheritance to a Biſhop , 
boc quod le. reſerving 331. Rent to be yearly iſſuing out of the whole, and 
gitimo modo nlledges a Grant of the Grange from Sir W. W. (who claimed 
overai under the Biſhop) to his Anceſto2s in Fee; in which Gꝛant 
there was this Clauſe : | 

Viz. If the Grantee or his Heirs ſhall be legally charged by 

Diſtreſs, or with any Rent due to the King or his Succeſſors, 


upon 
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upon account of the ſaid Grange, that then it ſhould be lawful 
for them to enter into Blackacre, and diſtrein till he or they be 
ſatisfied. | 

And afterwards the O2antee and his Heirs were, upon a Bill 
Exhibited againſt them in the Exchequer, decreed to Pay the 
King 4 1. per Anoum, as their pzopoztion out of the Grange, 
fo2 which he diſtreined, and ſo juſtified the taking. 

The Plaintiff pleads in barr to the Avowzp, and traverſeth, 
that the Defendant was lawfully charged with the ſaid Rent; 
and the Defendant demurred. 


Baldwyn Serjeant, maintained the Avowry to be good, ha- Ex parte 
bing alledged a legal charge, and that the Barr was not good; Det. 
fo2 the Plaintiff traverſeth quod Defendens eſt ligitimo modo 
oneratus, which being part matter of Law, and part likewiſe 
matter of Fan is not good; and therefo2e if the Decree be not 

a legal charge, the Plaintiff ſhould have demurred. 


But on the other ſide, it was argued by Seys Serjeant, That Ex parte 
the Avowry is not good; becauſe the Defendant hath not ſet Quer 
forth a legal charge, accozding to the Grant, which muſt be bp 
Diſtreſs, oꝛ ſome other lawful way, and that muſt be intended 
by ſome execution at Common Law; fo2 the coactus fuit to 

y, is not enough; a Suit in Equity is no legal diſturbance, 

loor559. The lame Caſe is Repozted in 1 Brown]. 23. Selby 
verſus Chute. 

Beſides, the Defendant doth not ſhew any Pꝛoceſs taken out, 

02 who were Parties to the Decree, and a Que eſtate in the Caſe 
of a Biſhop is not good, fo2 he muſt paſs it by Deed. 


North and the whole Court: A Rent in the Kings Caſe 
lies in Render, and not in Demand, and after the Kent day 
is paſt, he is oneratus, and the Decree is not material in this 
Caſe ; fo2 the charge is not made thereby, but by the Reſerva- 
tion, fo2 payment whereof the whole Grange is chargeable. 

The King may diſtrain in any part of the Land, he is not 
bound by the Decree to a particular place; that is in favour 
— to the Purchaſo), that he ſhould pay no moe than his pꝛo⸗ 
portion. | | Saale my 

As to the Que eſtate, the Defetidant hath admitted that, by ſap⸗ 
ing bene & verum eſt, that Sir W. W. was ſeiſed. | 
oy Traverſe is ill, and Judgment was given fo2 the Avow- 
ant. 


Vaughan 


_— 
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Vaughan verſus Wood. 


Treſpaſs ju- Reſpaſs fo; taking Beef; The Defendant pleads a Cu- 
ſtified, for ſom to chooſe Superviſors of Uiduals at a Court Leet; 
raking cor- That he was there choſen , and having viewed the Plaintiffs 
rupt Victu- Soods, found the Beef to be corrupt , which he took and 


alls. 
Mod.Rep. 202. burned, 


The Plaintiff demurrs, fo2 that the Cuſtom is unreaſonable, 
and when Meat is cozrupt and (old, there are pꝛoper remedfes 
at Law, by Acton on the Caſe, oz pꝛeſentment at a Leet, 9 H. 6. 
53. II Ed. 3. 4. 6. Vide Stat. 18 Eliz. cap. 3. a 


But the Court held it a good Cuſtom, and Judgment was gf- 
ben fo2 the Defendant; the Chief Juſtice being not clear in it. 


Chapter of Southwel verſus Biſhop of Lincoln. 


Grant of Na Quare Impedit, the Queſtion upon pleading was, TUhe⸗ 
nextAvoid- ther the Gꝛant of the next Avoidance by the Chapter, was 
way 4 good 02 not to bind the Succeſſoz. 
Succeſſde. The doubt did ariſe upon the Statute of 13 Eliz. cap. 10. which 
Mod Rep. 20g. WAS Objected not to be a publick Act, becauſe it extends only 
*.Yelv. 106. to thoſe who are Eccleſiaſtical perſons 3 oz if it ſhould be ad- 
judged a publick Law, yet this is not a good Gant to bind 
the Succeſſoz ; to2 though the Gzant of an Avoidance is not a 
thing of which any p2ofit can be made, yet it is an * Peredi⸗ 
tament within the meaning of that Statute, by which, among 
other things, tis Enaged, That all Grants, ec. made by Dean 
and Chapter, &c. of any Lands, Tythes, Tenements, or Heredi- 
taments, being parcel of the Poſſeſſions of the Chapter, other 
than for the Term of 21 Years, or 3 Lives, from the time of the 
making the ſaid Grant, ſhall be void. 


But it was agreed, by the Court, to be a general Law; like 
the Statute of Non Reſidency, which hath been ſo ruled; and 
that this Pꝛelentment o2 Gant of the nert Avoidance, was not 
good, becauſe it was made by thoſe who were not Dead of the 
Coppozation , and it muſt be void immediately, 02 not at Al .; 


and Judgment was given accopdingty. 


Thread- 


— . 
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Threadneedle vcnſus Lynam. 


Pere being o $ uſually let foꝛ 67 1. 15. 5 d. Ip Leaſe by a 

tie peſt: a BiHop4ots one of them fo2 24 peat ory ng Biſhop and 
the whole Bunt, and whother this Was a good Leaſe "the more than 
Statute of 1 Eliz. cap. 19. was the Queſtion, which depended the old 
upon the conſtruction of the {Uozws therein, viz. All Leaſes to be Rent re- 
void upon w/hidh che old acouftramed Rent is nat reſerted ; and amr 
here is moze than the old Rent reſerved 3 and this being a pit Flad Rege; 
vate Ac is to be taken literally. 


North Chief Juſtice agreed that pꝛivate Acts, which go to one 
particular thing are to be interpꝛeted literally 3 but this Statute 
extends to all Biſhops, and ſo may be taken accozding to Equity ; 
and therefoze he and Wyndham and Atkins Juſtices held the Load 
to be good: But this Caſe was argued when Vaughan wg 
Chief Juſtice, and he and Juftice Ellis were of another Opinion. 


D E 


Term. Sancti Mich. 


Anno 27 Car. II. in Communi Banco. 


Thorp verſus Fowle. 


No more NOT A. In this Caſe the Court ſaid that ſince the Sta⸗ 
Coſts than N tute, which gives no moze Coſts than Damage, 'tis 
Damages. uſual to turn Treſpaſs into Cale. 


Cooper verſus Hawkeſwel. 


Words, N an Aion upon the Cale fo2 theſe (Moꝛds: I dealt not fo 
unkindly with you when you ſtole a Stack of my Corn : Per 


Curiam, the Adion lies. 
Eſcourt verſus Cole. 


Words. N an Action on the Caſe fo: Mods latd two ways ; the laſt 
| Count was Cumque etiam, which is but a recital, and du- 


bitatur whether good. 
Sharp verſas Hubbard. 


Six Months DE ſir Months in which the Suggeſtion is to be p2oved 
for proving muſt be reckoned accozding to the Calendar Months, and 
- * tis ſo computed in the Eccleſiaſtical Court. 


Crowder verſus Goodwin. 


Juſtificati- I N Aſſault and Battery and falſe Impꝛiſonment, as to the Aſſault, 
on by Pro- &c. the Defendant pleads Not ⸗Guilty; and as to the Im- 
ceſs out of paiſonment he juſtifies by a Pꝛoceſs out an inferiour Court, and 


inferiour upon Demurrer theſe Exceptions were taken to his Plea. 
Cour c. | I, The 
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1. The Defendant hath ſet konh a Pꝛecept direaed Servienti 
ad Clavem, and tis not ſaid Miniſtro Curiz. | 
2. It was to take the Plaintiff and have him ad proximam Cu- (Ro, 484 

riam, which is not good; fo? it ſhould have ban on a day cer- Br 26. ot 
tain, like Adams and Flythe's Caſe, where a Nitrit of Erro2 was * Co.Jec. 577. 
brought upon a Judgment in Debt by Nil dicic in an inkeriour . 7:5: 
Court; and the Erro? aſſigned was, That after Jmparlance a dap 
was given to the Parties till the next Court; and this was held 
to be a Dilcontinuance, not being a day certain. 

3. Tis not ſaid ad reſpondend' alicui. 

4. No2 that the Action aroſe infra Burgum. | 

5. The Pꝛecept is not alledged to de returned by the Officer. 

To all which it was anſwered, That a Pleint is but a Remem- 
brance and muſt be ſho2t, Raſt. 321. and when tis entred the Ol⸗ 
ficer is excuſed ; fo2 he cannot tell whether tis 1ofra * Juriſdictio * Squibb verfu 
nem M not. | | - Hole antea 29. 

And as to the firſt Exception, a Pꝛecept map be direded to a 
pꝛivate perſon, and therefoze Servienti ad Clavem is well enough. 

Then as to the next Exception, tis likewiſe well ſet kozth to 
have the Plaintiff ad proximam Curiam; fo2 how can it be on a 
uy certain when the Judge map adjourn the Court de die in 

lem: 

Then ad reſpondendum, though tis not ſald alicui tis good, 
though not ſo fozmal 3 and tis no Tort in the Officer, but tis to 
be intended that he is to anſwer the Plaintiff in the Plaint. 

8 to the fourth Exception the Defendant ſets fo2th that he did 
enter his Plaint ſecundum conſuetudinem Curiæ Burgi, and when 
the Pſaintiffdeclared there, he ſhewed that the Cauſe did ariſe infra 
Juriſdictionem. 

And as to the laſt, The Officer is not puniſhabie though he do 
not return the LUrit. The end of the Law is that the Oefenvant 
Could be pꝛeſent at the day; and if the Cauſe ſhould be agreed, oz 
the Plaintiff give a Releafe when the Defendant is in cuſtody, no 
Action lies agatuſt the Officer if he be detained afterwards. 

But the Chief Juſtice doubted, that fo2 the ſecond Exception 
the Plea was ill, fo2 it ought to be on a day certain, and likewiſe 

it ought to be alledged infra Juriſdiftionem. =» „ 

But the other thx Juſtices held the Plea to be good in omni» 

bus, and ſaid that the inkerioꝛ Court had a Juriſdiction to iſſue out 
a TUrit, and the Officer is exculable though the cauſe of Acton did 
not ariſe within the Jurisdi>ion, which ought to be ſhewn on the 
other ſide : And ſo Judgment was given fo2 the Defendant. | 


I 3 Snow 
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Traverſe 
neceſſary 
where o- 
mitted, is 


ſubſtance. 


Snow and others verſus Wiſeman. 


Reſpaſs fa; taking of his Þozſe : The Defendant pleads that 
he was ſeiſed ot ſuch Lands, and intitles himſelf to an Her- 
riot. 

The Plaintiff replies that another perſon was jointly ſeiſed with 
the Defendant, Et hoc paratus eſt verificare. 

The Defendant demurs generally, becauſe the Plaintiff ſhould 
have traverſed the ſole Seiſin. 

But it was (aid fo2 him that the ſole Seiſin need not be traver⸗ 
ſed, becauſe the matter alledged by him avoids rhe Bart without 
a Traverlſe. 

In a Suggeſtion upon a Pꝛohibition foꝛ Tythes, the Plaintiff 
entituled Himſelf by Pꝛeſcription under an Abbot, and ſhews the 


Unity of Poſſeſſion by the Statute of 31 H. 8. by which the Lands 


Yelv. 237. 


Pl. Com. 230. 


231. 


Cro. Jac. 221. 


were diſcharged of Tythes. 

The Defendant pleads that the Abbey was founded within time 
of Memozp, and conkeſſeth the Unity akterwards, and the 
Plea was held good; fo2 he ned not traverſe the Pꝛeſcription, be. 
cauſe he had let foꝛth the Foundation of the Abbey to be within 
time of Memozp, which was a ſufficient avoiding the Plaintiffs 
Title, Yelv. 31. 

The Plaintiff therefoze having ſaid enough in this Cale to avoid 
the Barr 3 if he had traverſed it alſo it would have made his Re- 
plication naught, like the Caſe ok Bede! and Lull, where in an 
Ejecment upon a Leaſe made by Elizabeth, the Defendant pleads 
that befoze Elizabeth had any thing in the Lands, James was ſeiſed 
thereof in Fee, and that ft deſcended to his Son and fo derives 


a Title under him, and that Elizabeth was ſeiſed by Abatement. 


The Plaintiff confeſſes the Seiſin of James, but that he deviſed 
it to Elizabeth in Fee, and makes a Title under her abſq; hoc that 
ſhe was ſeiſed by Abatement ; and upon a Demurrer the Replica» 


tion was held ill, becauſe the Plaintiff had made a good Titie be- 


foze the Deviſe to James; and fo n&d not traverſe the Abatement, 
The Chief Juſtice held that the omitting of a Traverſewherene- 
ceſſary is matter of ſubffance, and the concluding with hoc paratus 
eſt verificare, when it ould be Et hoc pet quod inquiratur ꝓ patri- 
am, oꝛ de hoc ponit ſuper patriam 02 vice verſa is matter of 1 
and the wanting a Traverſe is of the lame nature; and here the 
Traverſe of the ſole Seifin is neceſſary becauſe it is iſſuable: And 
of the lame Opinion were the other Judges (abſente Ellis) ano 


. therefoze Judgment was given koz the Defendant. 


Wilſon 
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Wilſon verſus Ducket. 

"*Relpals foꝛ taking of his Coꝛn; the Defendant pleads Not Diſtreſs not 
Sullty to all but 360 Sheaves made into Stacks, which good of 

the Defendant diſtrained fo2 Rent and Services in arrear aud due Corn in 

to him. The Platntiff demurrs, fo2 that they coleſo not be di⸗ Socks. 

ffreined in Sheaves : A Diſtreſs of them is lawful damage feaſant | 

02 in a Cart fo2 Kent, but not here. 


Per Jones Serjeant,it is naught, becauſenothing is to be diſtrain⸗ Ex parte 
ed, but what may be known and returned in the ſame condition as Quer. 
when taken; and therefoze a Repjevin will not lye of Mou out of 
a Bag q Cheſt, and in this Caſe the Coꝛn cannot be returned Altered by 
in the ſame condition, becauſe a great deal map be loft in tis car⸗ Stature 2 il. 
rying of it bome, 18 H. 3. 4. 2 H. 4. x5. 22 E. 4. 50. 11 HI g 14. & r.. 
7 Inſt. 47. Roll. 667. pl. 17. And of that Opinion was all the 

ourt. - 5 — 2h 


Curtis verſus Bourn. 


N Waſt, one Tenant. in Common bzings ait-Action of Waſte Tenant in 
alone; and the Queſtion upon the Pleadings was, whether Common 
he ſhould not haue fopned with his Companion; and fox an need not 
authoꝛity that they Gould joyn in this Acton, Scroggs Serjeant Anon f 
ſion be granted to two, and the: Heirs of one of them, pet they 


muſt jopn in an Action of Taſte. 


But it was anlwered by Pemberton Serjeant, That Rolls 
cited that Caſe in his Abridgaent, out of the 1 Inſt. 53. which 
ſ&med to be the Opinion of my Low Coke, grounded upon the 
Authozities there cited in the Margin, which he ſaid dis not war- 
rant any ſach Opinion. 

The difference upon the Books is, where Tenant in Com- 
mon demands an intirety, the TUrit ſhall abate , and therefoze 
in the Caſe of Hill and Hart, where the Plaintiff had only A cco. Eliz. 357. 
third part of a Reverſion in Common, it was held he ſhould 
not have an Acton of Tlaſte alone, becauſe it would be very Co Lit. 197. b 
— that the third part could be delivered in Exe. Moor 37+ 
cution. | | 


_ Tis 
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Co. Lit. 198. 


Tout temps 
priſt, no 
ood Ple 
—_— par- 


Cro. Jac. 627. 


'Tis true, they hall joyn in the perſonalty , where Dama⸗ 
ges are to be recovered, but they ſhat{ always lever in the real- 
ty; and therefoze in this Caſe, TUaſte being a mixt Agion , 
and ſavouring of the realty, that being the moze wozthy, dzaws 
over the perſonalty with it, and therefoze the Action by one alone 
is good; but if they had made a Leaſe fo2 years, then they 


ſhould have joyned in an Anton of Maſte: And of that Dpint- 


on was the whole Court. 


Anonymus. 


pe Queſtion was, whether tout temps priſt was a good 
Plea, after a general Jmparlance. 

And it was inſiſted. fo2 the Plaintiff, That this Plea was 

repugnant, becauſe the imparlance pꝛoves the contrary, 

Tis true, in an Action of Debt upon a Bond, ſuch Plea 
is good after an Imparlance, becauſe tis to ſave the Penalty; 
and tis held in Dyer f. 300. b. That uncore priſt alone, with: 
out ſaping tout temps, in luch caſe is good, though Leonard, 
the Cuſtos Brevium, and who was a Learned Man, was there of 
another Opinion. 

But when a ſingle Duty is demanded, and the party is intitu- 
led to damages fo? non-payment, in ſach caſe the Plea of tout 
temps priſt is not good. 

And though it was objected, that the difference is, that the 
Defendant after Imparlance ſhould not plead any thing contrary 
to the matter in the Declaration to which he had imparled; as Ba⸗ 
ſtardy to an Action bzought by an Heir, &c. 


Pet the Court were all of Opinion, That the Plea was not 
good, becauſe tis inconſiſtent with the Imparlance; foz petit 
licentiam interloquendi, is no mote in Engliſh, thay fo2 the Oe- 
fendant to ſap, I will take time and reſolve what to do; which 
is contrary, to be always ready. 


DE 


„ 
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St ubbins verſus Bird & alios. 


— 


Nan Action of Trover and Converſion; the Plaintiff de ⸗ The Defen- 


dant COn - 


The Defendant pleads, That the Plaintiff never had any cludes in A- 


|| clared fo2 taking 600 Load of Dar. 


thing in the ſaid 600 Load of Dar, nifi conjunctim & pro batement, it 


in diviſo, with two others, and lo concludes in Abatement. 
The Plaintiff replies, That J. S. was ſeiſed in Fee of a 
Cloſe, in which this Dar was digged; and being lo ſeiſed, he 


in 


his election 
co have it 
taken in 


dyed; after whoſe death the (ain Cloſe deſcended to A. and B. Barr. 
his two Daughters, and Co-heirs ; and that the Plaintiff mar- Mod. Rep. 17. 


rfed one of them, and the other was alſo married: and {o the 
Plaintiff and the other Þusband and their Wives, were ſeiſen 
in Right of their ſaid Wives of this Cloſe. 

That afterwards, and befoze the Action bꝛought, 2000 Load 
of Lead Dar was digged out of the laid Cloſe, and laid there 
in heaps ; and then a Partition was made by Deed, of the 
ſald Cloſe and the Dar, and 1000 Load was allotted to one 
Siſter and her Pusband, and the other 1000 Load was allot- 
ted to the Plaintiff, per quod he became ſolus poſſcſſionat᷑ of 
the ſaid 1000 Load in ſeveralty; and being ſo poſſeſſed , the 
Defendant found 600 Load, parcel of the ſafo ooo Load, 
and converted it, Abſque hoc that the Plaintiff had any thing 
after the Partition conjunctim with any other perſon, 

The Defendant rejoyns, that at the time of the converſion 
the Plaintiff had nothing but conjunctim with the other, as be- 
foe. 

1. And the Plaintiff demurred, fo2 that the Defendant ought to 
have traverſed the Partition; fo2 though the Poſſeſſion was joynt, 


the Partition had made it ſeveral, by which the joynt ** 


Ex parte 


Quer. 


64 


jonnt 
? 


Ex parte 
Def. 


1 Leon. 309. 
Rol. Rep. 20. 


judgment. 


was confeſſed and avoided, and therefoze the Traverſe good; 
like the Rule laid down in my Lo, Hobert 104. fn Digby 


—_ —- , — 2 — — 
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and Fitzherberts Caſe, Treſpaſs, tali die; the Defendant con- 
feſles it, but pleads a Releaſe of all Actons, and traverſeth 
all Treſpaſſes aftpr + ſo here the Plaintiff hath traverſed the 
2. The Rejopnyer is a departure from the Plea, which is, 
that the Plaintiff never had any thing but foyntly with others; 
and the Rejoynder is, that at the time of the converſion he 
was joyntly poſſeſſed ; which is a manifest difference in point 
of time, and ſuch as will make a Departure, 33 H. 14. Bro. 
Departurea8. 13. 


It was argued by Serjeant Hopkins foz the Defendant, that 
the Replication was not good; fo2 the Plaintiff therein had al- 
ledged a Partition by Deed, and doth not ſay, hic in Curia pro- 
lat: And in all Caſes where a Ban pleads a Deed, by which 
he makes himſelf either party o2 pzivy, he muſt p2oduce it in 
Court: As where the Defendant juſtifies in Treſpaſs, that be- 
fore the Plaintiff had any thing. One Purfrey wag Ceiſed in 
Fee of the place where, 8c. And by Jndenture, S. demiſed 
it to Corbet, excepting the Mood, &c. Habendum, fo? the 
Life of Ann, and cobenanted quod licitum foret fo2 the laid 
Corbet to take Pouſe-boot, &c. That he aſſigned his Intereſt 
to Ann, and that the Defendant, as her Servant, took the 


Trees; and upon Demurrer the Plea was held naught, becauſe 


(though a Servant) having juſtified by fozce of a Covenant, he 
did not ſhew the Jndenture, 2 Cro. 291. Purfrey verſus Grimes. 
6 Rep. Bellamy's Caſe. 

I a thing will paſs without a Deed, pet if the Party pleads 
a Deed, and makes a Title thereby, he muſt come with a * pro- 
fert hic in Curia. 
As to the Objection, That there was a Departure, he argu- 
ed to the contrary: Fo the Defendant in his Refoynder infiſfs 
only on that which was moſt material; and the Plaintiff in 
his Replication had given him occaſion thus to Rejopn; and 
though he had left out ſome of the time mentioned in the Bar, 
pet that would not hurt the Pleadings, becauſe a fair Tue was 
tendzed; fo2 if at the time of the converſion he was joyntlp ſet: 
ſed, he could not be entituled to the Action alone. 


And afterwards, in Trinity-Term following , the Chief Ju⸗ 
ſtice delivered the Opinion of the Court, That the Plea was 
good in Barr, though pleaded in Abatement, and the _ 

| ant 
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dant hath election to plead either in Barr oꝛ Abatement 3 the nature 

of a Plea in Abatement, is to intitle the Plaintiff to a better 
TUrit, but here the Defendant ſhews, that the Plaintiff hath no 
cauſe of Action, and ſo it ſhall be taken to be in Barr: And it hath 
been erp2eſſly reſolved, That where the Plea is in Abatement, if 
it be of neceſſity, that the Defendant muſt diſcloſe matter of 
barr, he ſhall have his election to take it either by way of Barr 
02 Abatement, 2 Roll. Rep. 64. Salkil verſus Shilton. 


So, where Taſte was bzought in the tenet, the Tenant 
pleads a Surrender to the Leſſoz, and demands Judgment, if 
he ſhould be charged in the tener, becauſe it ſhould have been in 
the tenuit, and this was held a good Plea, 10 H. 7. 11. (There: 
upon Judgment was given fo2 the Defendant; the Chief Juſtice 
at firſt doubting about the Departure, and adviſed the Plaintiff 
to wave his Demurrer, and to take iſſue upon payment of Coſts. 


Daws verſus Harriſon. 


DE Plaintiff intitles himſelf, as Adminiſfrato2 to Daws, and Admini- 
ſhews that Adminiſtration was granted to him by the Official tration 

of the Biſhop of Carliſle, but did not alledge him to be loci iſtius pleaded, 

Ordinarius; And and not loc: 

iſtius ordina- 
Jones Serjeant demurred to the Declaration, becauſe it did“ 800 

not appear that the Official had any Juriſdiction, Pl. Com. 277. a. 

31 H. 6. 13. Fitz. Judg. 35. 22 H. 6. 52. 36 H. 6. 32, 33. Sed non 

allocatur. F02 the whole Court were of Opinion, That the De⸗ 

claration was good, and that he ſhall be intended to have Juriſdi- _ 

dtion; but if it had been in the Caſe of a Peculiar, it cannot be * oh 

intended that they have any authozity, unleſs ſet fozth : And fo Sid. 322. 

Judgment was given fo2 the Plaintiff. ine | 


Maſon verſus Cæſar. 


| I N Treſpaſs fo2 pulling down of Hedges; the Defendant pleads Commoner 
that he had right of Common ,. in the place where, &c. may abate 
and that the Hedges were made upon his Common, ſo that he Hedges | 
could not in ea parte enjoy his Common in tam amplo modo, &c. made upon 
and lo juſtifies the pulling them down, his Com- 
And they were at iſſue, whether the Defendant could enjoy the won. 


Common in tam amplo modo, RG there was a Uerdict _ 
e 
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— and Judgment being ſtaied till moved on the other 
de. 


Scroggs Serjeant moved in Arreſt of Judgment, becauſe the 
Plea was ill, and the Iſſue frivolous ; fo2 tis impoſſible that be 
ſhould have Common where the Þevges are: And therefoze the 
Defendant ought to have bzought an Action upon the Caſe, oz a 
quod permittat. pe cannot abate the Hedges, though he might 
— pulled down do much as might have opened a Way to his 
ommon. 
2 Cro. 195, The Low hath an Jntereſt in the Soil, and a Commoner hath 
229. no authozity to do any thing but to enter and put in his Beaſts, 
and not to thꝛow down Quick Set Þedges, fo? that is a ſhelter 
to his Beaſts. 


But the Court were of Opinion, That the Defendant might 
abate the Hedges, fo2 thereby he did not meddle with the Soil, 
but only pulled down the erection 3 and the Book of 29 E.3. 6. was 
expreſs in this point. Vide 17 H. 7. 10. 16 H. 7. 8. 33 H. 6. 31. 
2 Aſſ. 12. And nothing was ſaid concerning the Plea, and ſo the 
Defendant had Judgment. | 


Hocket and his Wife verſus Stiddolph and his Wife. 


Verdi& cu- N an Acton of Aſſault and Battery bꝛought by the Plaintiff and 
red a bad his Wife,againſt the Defendant and his Aike; the Jury found 
Declarati- quoad, the beating of the Plaintiffs TUife only, that the Defen- 
on. dants are Guilty, and quoad refid' they find fo2 the Defendants. 


And it was moved in arreſt of Judgment, by Scroggs Serjeant, 

« va. :o6, That the Declaration is not good, becauſe the Þugband * joyns 
Drury ver ſu With the TUife, which he ought not to do upon his own ſhew⸗ 
— ing; fo2 as to the Battery made upon him, he ought to have 
57% Hought his Action alone; and the finding of the Jury will not 
help the Declaration , which is ll in ſubſtance , and thereupon 
Judgment was ſtaled; but being moved again the next Term, 

the Court were all of Opinion, That the Declaration was cured 

by the Uerdia, and ſo Judgment was given fo2 the Plain⸗ 


+ 
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Goodwin qui tam, &c. verſus Butcher. 


A N IJnfownation was bzought upon the Statute of 32 H. 8. Buying a 

cap. 9. made againſt buying pretended Titles, which gives a pretended 
Fozteiture of the value of the Land purchaſed, unleſs the Sel- Title. 
ler was in poſſeſſton within a year befoze the Sale. 


After Uerdia fo2 the Plaintiff, it was moved in arreſt of Judg⸗ 
ment, by Serjeant Barrel], becauſe the Jnfo2zmation had ſet fozth 
the right of theſe Lands purchaſed to be in J. S. and that the 
Son of J. N. had conveyed them by general wozds, as deſcend: , ac; 
ing from his Father; which Title of the Son, the Defendant 
bought; whereas, if in truth the Title was in J. S. then nothing 
deſcended from the Father to the Son, and lo the Defendant 
bought nothing. 

Sed non allocatur ; fo if (uch conſtrudion ſhould be allowed, 
there could be no buying of a pꝛetended Title within the Statute, 
unleſs it was a good Title ; but when tis laid, as here, that the 
Defendant entred and claimed colore of that Gzant o2 Con: 
veyance, which was void, yet tis within the Statute, ſo the Plain⸗ 
tiff had his Judgment. 


Wine verſus Rider & al. 


Reſpaſs againſt five, Quare clauſum fregerunt , and took Traverſe 
Fiſh out of the Platntiffs Several and Free⸗Fiſherp. immaterial. 
Four of them pleaded Not Guilty, and the fifth juſtified, fo2 
that one of the other Defendants is ſeiſed in Fee of a Cloſe ad- 
joyntng to the Plaintiffs Cloſe 3 and that he and all thoſe 8c. 
have had the ſole and ſeparate Fiſhing in the River which runs by 
the ſaid Cloſes, with liberty to enter into the Plaintiffs Cloſe , 
to beat the Mater, fo2 the better carrying on of the Fiſhing 3 and 
that he, as Servant to the other Defendant, and byhis Command 
Did enter, and ſo juſtiſied the taking, abſque hoc that he is Guilty 
aliter vel alio modo. | 
The Plaintiff replies, That he did enter de injuria ſua pro- 
pria, abſque hoc That the Defendants Maſter hath the Sole Fiſh- 
ing. | 


The Defendant demurs ; and Newdigate Serjeant argued fo2 Ex parte 


him, That the Juſtification is _ fo2 when he had made a - Def. 
1 2 ca 
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Quer. 


2 Cro. 372. 


Curia. 


Mires and 
Solebay, Poſt. 


cal juſtification, he muſt traverſe both bekoze and after, as he has 
done in this Cale. 

2. The Plaintiffs Replication is ill, fo2 he ought not to have 
waved the Defendants Traverſe, and fo2ce him to accept of ano- 
ther from him; becauſe the firſt is material to the Plaintiffs Ti- 
tle, andhe is bound up to it, Hob. 104. 

3, There was no occaſion of a Traverſe in the Replication ; 
fo2 where a Servant is Defendant, de injuria ſua propria is good, 
with a Traverſe of the Command. 


But on the Plaintiffs ſie Serjeant Baldwin held the Defen- 
dants Traverſe to be immaterial 3 fo2 having anſwered the De- 
claration fully in alledging a Right to the ſole fiſhing, and an 
Entry into the Plaintiffs Cloſe, tis inſignificant afterwards to 
traverſe that he is guilty aliter vel alio modo. 

Then the matter of the Plea is not good, becauſe the Defen- 
dant juſtifies by a Command from one of the other Defendants, 
who have all pleaded INot-guilty, and they muſt be guilty if they 
did command him, fo? a Command will make a Man a Treſpaſſer. 


The Court were all of Opinion, that Judgment ſhould be given 
fo2 the Plaintiff : Foz as to the laſt thing mentioned, which was 
the Matter of the Plea, they held it to be well enough; foz the 
* Servant ſhall not be ouſted of the advantage which the Law 
gives him by pleading his Maſters Command. 

Then as to the Replication tis good, and the Plea is naught 
with the Traverſe ; fo2 where the Juſtification goes to a time 
_ * not alledged by the Plaintiff, there muſt be a Traverſe 
of both, 

In this Caſe the Defendant ought to have traverſed the Plain⸗ 
tiffs free fiſhing as alledged by him in his Declaration, which 

he having omitted, the Plea fo2 that reaſon alſo is ill, and ſo 
Judgment was given fo2 the Plaintiff. 
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Lee verſus Pruwn. 


N a Special Uerdict in Ejectment : The Caſe was this: viz. nere re. 
There were Lands which re vera were not parcel of a Batt putedLand⸗ 
A Gzant is made of the Mannoꝛ and of all Lands reputed under gene- 
parcel thereof; and whether by this G2zant and by theſe general ral words. 
TUows thoſe Lands would paſs, which were not parcel of the 
Danno!, was the Queſtion. 
This Term the Lozd Chief Juſtice delivered the Opinion of . 
the Court, That thoſe Lands would paſs 3 and they grounded Co. Car. 3s. 
their Opinions upon two Authozities in Co. Entr. fol. 330, 384. 
The King verſus Imber G. Wilkins. 
If the Jurp had found that the Lands in queſtion had ben re: 
puted parcel of the Bannoz, it would not have paſſed, had they 
found no mote 3 becauſe the Reputation ſo found might be intend: 
ed a Reputation fo2 a ſmall time, ſo reputed by a few, oz by ſuch 
as were ignozant and unsktiful. | 
But in this Cale tis found that not only the Lands were re- 
puted parcel, but the reaſon why they were reputed parcel ; fo2 the 
Jury have found that they were fozmerly parcel of the Bannoz, and 
after the diviſion they were again united in the poſſeſſion of him who 
had the Mannoꝛ, which being alſo Copyhold, have ſince blen de⸗ 
miſed by Copy of Court Roll togethet with the Mannoz; and 
theſe were all great marks of Reputation, and therefoze Judg- 
OR was given that the Lands did well paſs, 2 Roll. Abr. 186. 
yer 350. 
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Wakeman verſus Blackwel. 


Uare Impedit. The Cale was; The Plafntiff entituled 
himſelf to an Advowſon by a Recovery ſuffered by Te- 


how na be nant in Tail; in pleading of which Recovery he alledges two 


Juſtificati- 
on where 


* Yelv. 75. 
Cro. Car. 138. 


to be Tenants to the Przcipe, but doth not ſhew how they came 
to be ſo, oꝛ what Conveyance was made to them, by which it may 
appear that they were Tenants to the Præcipe; and after ſearch 
of Pꝛeſidents as to the foꝛm of pleading of Common Recoveries, 
the Court inclined that it was not well pleaded, but delivered 
no Judgment. 


Searl verſus Bunion. 


N Treſpaſs foz taking of his Cattel: The Defendant pleads 

that he was poſſeſſed of Blackacre pro termino diverſorum 
annorum adtunc & adhuc ventuf; and being ſo poſſeſſed the 
Plaintiffs Cattle were doing damage, and he diſtratned them Da- 
mage feſant, ibidem, and ſo juſtifies the taking, &c. 

The Plaintiff demurrs, and afligns ſpectally fo2 cauſe that 
the Defendant did not ſet fo2th particularly the commencement 
of the Term of years, but only that he was poſſeſſed of an Acre 
fo? a Term of pears to come; and regularly where a Man makes 
a Title to a particular Eſtate, in pleading he muſt ſhew the par- 
ticular time of the Commencement of his Title, that the Platn- 
tiff may replie to it. 


The Thief Juſtice and the whole Court held that the Plea was 
good, upon this difference; where the Plaintiff bꝛings an Action foz 
the Land o2 doing of a Treſpaſs upon the Land, he is ſuppoſed to 
be in poſſeſſion 3 but if he will juſtiſie by vertue of any particular 
Eſtate, he muſt ſhew the Commencement of that Eſtate, and then 
ſuch pleading as here will not be good. 

But when the Matter is * collateral to the Title of the Land, 
and fo? any thing which appears in the Declaration the Title 
may not come in queſtion, ſuch a Juſtification as this will be 
wood, 

In this Caſe no Man can tell what the Plaintiff will reply; 
tis like the Caſes of Inducements to Actions, which do not 
require ſuch certainty as is neceſſary in other Caſes. 


So 
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So where an Action is bzought fo2 a Nuſance, and he intitles 
himſelf generally by ſaying he is poſſeſſionat' pro termino anno- 
rum, tis well enough, and he need not to ſet foꝛth particularly the 
Commencement, becauſe he doth not make the Title his Cale; 
fo2 which reaſon Judgment was given fo2 the Defendant. 


Croſier verſus Tomlinſon Executor. 


Nan Action on the Cale: The Plaintiff declared that the St tute of 
Defendants Teſtato2 being in his Life time (viz. ſuch a dap) Limitations 
indebted to the Plaintiff in the Sum of 20 1. foꝛ ſo much Monp of perſonal 
befoze that time to his uſe had and received, did aſſume and pꝛo⸗ Actions ex- 
miſe to pay the ſame when he ſhould be thereunto required; and tends to 1. 
that the Teſtatoz did not in his Life time, no2 the Defendant tara, 
ſince his death, pay the Mony though he was thereunto required, Au pft. 
The Defendant pleads chat the Teſtato2 did not at any time 
within ſir years make ſuch pꝛomile. 
The Plafntiff replies that he was an Inkant at the time of the 
pꝛomiſe made, and that he came not to full Age till the year 
1672. and that within ſix years after he attained the Age of one and 
twenty years he bꝛought this Action, and ſo takes advantage of 
the pzomiſe in the Statute ok Limitations, that the Plaintiff , jc. c. 16. 
ſhall have ſir years after the diſability, by Infancy, Coverture, 


&c. fs removed. 


And the Defendant demurred by Serjeant Rigby, and the rea- Ex parte 
ſon of his Demurrer was, becauſe in the laid Pꝛoviſo actions Def. 
on the Caſe on Aſſumpſit are omitted. 
This Act was made fo2 quieting of Eſtates and avoiding of 
Suits as appears by the Pꝛeamble, and therefoze ſhall be taken 
ſtrictly; there is an enumeration of ſeveral Actions in the Pꝛoviſo, 
and this is Caſus omiſſus and ſo no benefit can be taken of the Cro.Car. 163, 
Pꝛovilo. D agen 
In a Writ of Erro2 upon a Judgment bꝛought 4 Car. 1. in the Eſcape is out 
Court of Windſor, the Judges held that an Action on the Caſe g 
fo2 * flandering of a Mans Title is out of this Act, becauſe ſuch pur en Action 
an Action was rare, and not bzought without ſpecial damages: for 1146, 
Blit Hide Chief Juſtice doubted, 1 Cro. 141. 80 ; Dabt fer 
The Law makers could not omit this Caſe unadviſedly, be- not ferring | 
cauſe tis within thoſe ſo2ts of Actions enumerated by this ac. r cheſe are 
This Pꝛomiſe was made to the Plaintiff when he was but A not grounded 
day old, and it would be very hard now after ſo many years to bg Car. 
charge the Executo?, _ 513. Hut. tog. 
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But Turner Serjeant argued, that though an Iodebitat᷑ aſſump- 
fit is not within the expzeſs wo2ds of the Pꝛoviſo, pet tis with⸗ 
in the intent and meaning thereof; and lo the Rule is taken 
in 10 Co. 101. in Bewfages Caſe, quando verba ſtatuti ſunt 
ſpecialia, ratio autem generalis, ſtatutum intelligendum eſt gene- 
raliter. 

And this is a Statute which gives a general remedy, and 
the miſchief to the Jnfant is as great in ſuch Actions of lade- 
bitatus aſſumpſit, as other Actions, and therefoze tis but reaſo- 
nable to intend, that the Parliament which hath ſaved their 
Rights in Debts , Trovers , &c. intended likewiſe , that they 
ſhould not be barred in an Indebitatus Aſſumpſit. 

Jn 2 Anderſ. 55. Smith verſus Colſhil: Debt was bzought upon 
a Bond; the Defendant there pleaded the Statute of the 5 E. 6. 
of ſelling of Offices; the wozds of which are, viz. That every 
Bond to be given, for money or profit for any Office, or De- 
putation of any Office mentioned in the Statute, ſhall be void 
againſt the Maker. In that caſe the Bond was given to pꝛo⸗ 
cure a G2zant of the Dffice, and alſo to exerciſe the ſame: now 
though this was not within the expzeſs wozds of the Statute 
yet- the Bond was held void; and if ft ſhould be otherwiſe , 
the miſchiefs which the Statute intended to remedy would ſtill 
continue; and therefoze the intent of the Law makers in ſuch 
caſes, is to be regarded, fo2 which reaſon if Actions of Inde- 

. bitatus Aſſumpſit are within the ſame miſchief with other Actions 

553. 19 H. 8 therein mentioned, ſuch alſo ought to be conſtrued to be within 

T1, the ſame remedy. 

*Cro Car.245. Put he took the Cale of Swain verſus Stephens to rule 

this Caſe at Bar, in which Caſe this very Statute was plead: 

ed to an Action of Trover, and the Plaintiff replied, that he 
was beyond Sea; and upon a Demurrer to the Replication, 
the Court held Trover to be within the Statute, it being na- 
med in the Paragraph of Limitation of perſonal Actions, which 
directs it to be bzought within the time therein limited; that 
is to ſay, all Actions on the Eaſe within ſir pears; and then 
enumerates ſeveral other Actions, amongſt which Trover is 

omitted, yet the Court were then of Opinion, that Trover is im⸗ 

plied in thoſe general woꝛds. 


Curia. And of that Dpinion was the Chief Juſtice, and Wyndham 
and Atkyns Juſtices, That upon the whole frame of the Ag, it 
was ſtrong againſt the Defendant ; fo2 it would be very ſtrange 
that the Platntiff in this Caſe, might bzing an Action of Debt, 


and not an Indebitatus Aſſumpſit. 
hen 
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Chen the Scope of an Ac appears to be in a general ſenſe, 
the Law looks to the meaning, and is to be extended to par⸗ 
ticular Caſes within the ſame reaſon; and therefoze they were 
of Opinion, That Actions of Treſpaſs, mentioned fn the Sta- 
tute, are compeehenſive of this Action, becauſe 'tis a Treſpaſs 
upon the Caſe, and the wozds of the Pꝛoviſo ſave the Jnfants 
Right in Actions of Treſpaſs. 

And therefoze , though there are not particular wozws in the 
enacting Clauſe, which relate to this Acton, yet this Pꝛoviſo 
reſtrains the ſeverity of that Clauſe, and reſfozes the Common 
Law, and ſo is to be taken favourably; and this Action being 
within the ſame reaſon, with other Actions therein mentioned , 
ought alſo to be within the ſame remedy, 


But Juſtice Ellis doubted, whether Actions of Treſpaſs could 
compꝛehend Actions on the Cale; and that when the Parlia- 
ment had enumerated Actions of Treſpaſs, Trover, Cale foz2 
TUozds, &c. It they had intended this Action, they would have 
named it; he ſaid he was fo2 reſtozing the Common Law as 
much as he could, but doubted much, whether this P2oviſo 
= help the Plaintiff; But Judgment was given fo? the Plain⸗ 
till. 


Doctor Samways ver ſus Eldfly. 


Ovenant. The Plaintiff declares, That by Indenture nere Co- 
made between him and the Defendant, reciting that there „enants are 
were divers Controverſies between them z as well concerning mutual, and 
the right, title and occupation of Tythes, ariſing and renewing where not. 
upon the Fziehold of the Defendant, in T. and upon other 
Lands held by the Defendant, by a Leaſe fo2 years from the 
Plaintiff, under the annual Rent of, &c. and concerning the 
atrearages of Rent due upon that demiſe, as concerning other 
matters; fo2 the determination thereof, the ſaid Parties did 
by the ſald Jndenture bind themſelves, in conſideration of 12d. 
given to each other, to obſerve the Arbitration of an Arbitra⸗ 
toz, indifferentip to be choſen between them, to arbitrate, o2- 
der and judge between them, de & ſuper præmiſſis ; and the 
Plaintiff and Defendant mutually covenanted to do ſeveral other 
matters. 
That the Arbitratoz did thereupon afterwards Award, and the 
Defendant did Covenant with the Platntiff, that in conſideration 
of the Platntifis ſealing and 2 (at the Defendants 60 
que 
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queſt) one part of a Leaſe ko years (to the Award annexed) 
fo2 the Kent therein reſerved, that the Ocfendant ſhould pay fo 
much Mony fo2 the Tythes. 

That it was allo Awarved by the ſaid Arbitratoz, and the De- 
fendant did covenant, that he would be accomptable to the 
Plaintiff fo2 all fuch arrearages of Kent, Tythes, and Com- 
poſition⸗Mony fo2 Tythes, as ſhould be arifing and reuewing 
upon the ſaid Land, &c. accowding to fuch a value per An- 
4 whereof the Defendant could not {awfully diſcharge him⸗ 

if. 

And the Plaintiff avers, That he hath obſerved all the Co- 
venants on his part, and that the Defendant hath not obſer- 
ven all the Covenants on his part, and aſſigns fo2 bzeach, that 
he hath not accounted with him fo2 all arrears of Tythes and 
Compoſition⸗Mony foz Tythes ariſing upon the Lands in, &c. 
- that he hath requeſted him to accompt, which he hath re- 
uted. 

The Defendant pleads Actio non: Fo2 he ſays, that tis true, 
there was luch an Jndenture, as in the Declaration is ſet fo2th, 
> ſuch a Covenant to be accountable as, the Plaintiff hath 
declared. | 

But ſafth in eadem Indentura agreatum fuit ulterius & pro- 


viſum, that the Plaintiff ſhould allow and diſcount upon the Ac⸗ 


count, all Sums of Monp fo2 Parſons Dinners, at the requeſt 


of the Plaintiff, and foz his concerns laid out and disburſed 


by the Defendant, and ſuch other Sums which he had direct- . 


on to lay out; and that ſuch a day paratus fait & obtulit fe & ad- 
kuc paratus eſt, to account fo; all arrears of Rent, &c. if the 
Plaintiff would diſcount, &. 

That ſuch a day the Plaintiff would not, and often after 


\ refuſed, and yet doth refuſe to allow upon ſuch accompt all 


ſuch Sums of Mony as the Defendant, at the requeſt, and foz 
the concerns of the Platntiff, had laid out, and this he is rea: 
dy to aver; and then he avers, that after, 8c. on ſuch a day 
he did erpend ſeveral Sums of Money fo2 the Plaintiff, which 
were juſt and reaſonable to be allowed by the Plaintiff, upon ac- 
compt made by him. | 


To this Plea the Plaintiff demurred, and the Defendant 
jopned in Demurrer which was argued by Turrer Serjeant 
fo2 the Plaintiff, and by Serjeant Seys fo2 the Defendant. 

This was a bad Plea, fo2 tis a Rule in all Law Books, 
that every Plea ought to anſwer the matter which is charged up- 
on the Defendant, in the Declaration, which is not done 5 
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becauſe the Defendant doth neither aver that he did accompt; 
oꝛ confeſs oꝛ avoid, 02 traverſe it, which he ought to do, after 
the Plaintiff had alledged a requeſt to accompt, and a refuſal, 

Tis an abſolute Covenant which charges him to be accompta- 
ble; and not if the Plaintiff would allow Parſons Dinners, 
&. f02 tis impoſſible that the Plaintiff can make any ſuch al⸗ 
lowance, till the Defendant hath accompted ; fo2 how can there 
be a diſcounting without an Accompt ? 

Ik the Plaintiff had told him befoze the Accompt, that he would 
not allow any thing upon the Accompt, this would not have 
been pꝛejudicial to barr him of his Action, ſo as it had been 
befoze the requeſt 2 - Foz if a Man makes a Feoffment in Fee, 
upon condition that if the Feoffo2 pap rco |. at Michaclmas, the 
Feoffment ſhall be void; and befoze Michaelmas the Feoffee tells 
him that he will not receive the Money at that time; this ſhall 
not pꝛejudice him, becauſe tis no refuſal in Law. 

The Defendant in this Caſe is to do the firſt act, viz. ta 
Accompt; and when that is neglected by him, it (ſhall never 
pꝛejudice him who is to do a ſubſequent act, 5 Co. 19, 20. 
Higginbottoms Caſe, 22 & 23 Hallin and Lambs Caſe. 

One Covenants to make an Eſtate in fee, at the Coſts of 
the Covenantee; the Covenanto2 is to do the firſf ac, viz. to let 
him know what Convepance he will make, 

The like Caſe was in this Court, between Twiford and Buck- 
ly, upon an Jndenture of Covenants, wherein one of the par- 
ties did Covenant to make a Leaſe fo2 the Life of the Cove- 
nantee, and fo2 two other Lives, as he ſhould name, and the 
Covenanto? was to give poſleſſion, | 

The beach aſſigned was, that the Oefendant had not made 
Livery and Seiſin, and upon perkozmance pleaded, the Plain⸗ 
tiff did demur, and upon great debate it was reſolved that 
the Covenant was not bzoken, becauſe the Plaintiff had not per- 
koꝛmed that which was firſt to be done on his part, viz. to name 
the Lives, 

It map be objected, that theſe Covenants have a relation one 
to the other; and ſo non ⸗pertoꝛmance of the one, map be plead- 
ed in bar to the other. 5 

But to that he anſwered, they are diſting and mutual Co⸗ 
venants, and there map be ſeveral Actions bzought againſt each 
other. The Caſe ok Ware and Chappel comes up to this point. + Sd 124 
Ware was to raiſe 500 Soldiers, and bꝛing them to ſuch a Port, 87. 
and Chappel was to find Shipping, foz which he ſued upon the 
Covenant, though the other had not raiſed the Soldiers; foz 


that can be only alledged in * of Damages, and fs 
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no excuſe fo2 the Dekendant, and it was adjudged, that this was 
not a condition pꝛecedent, but diſtinct and mutual Covenants, 
upon which ſeveral Adions might be bꝛought. 

This cannot be a Condition pzecedent, fo2 the Defendant 
pleads, & ulterius agreat᷑ & proviſum eſt that the Plaintiff (hall 
diſcompt and reimburſe the Defendant ; and here the wozd pro- 
viſum eſt doth not make a Condition but a Covenant, 27 H. 8. 
14, 15. Bro. Condition 7. 

There is another fault in the Plea, fo2.the Defendant averrs, 
that the Jlatntift hath not reimburſed him leveral Sums of Bos 
ny, which is altogether incertain, ko it doth not appear what is 
due, 28 H. 8. Dyer 28. 9 Ed. 4. 16. 12 Hl. 8. 6. a. 


But it was argued fo2 the Defendant, that he need not Tra- 
verſe the Accompt. 

As to the firſt Objection made, that the Plea is not good, be⸗ 
cauſe it doth not anſwer the Declaration, the Rule as to that 
purpoſe is generally good; but then the Plaintiff muſt tell all 
his Cale, which if he omits, he muſt then give the Defendant 
leave to tell where his omiſſion is. 

Sometimes a thing which belongs p2operly to another, map 
be pleaded in bar, oz diſcharge, to avotd circuity of Actions ; as 
one Covenant may be pleaded to another, 1 H. 7. 15. 20 fl. 
7. 4. So where the Leſſee is to be diſpuniſhable of waſte, he 
may plead it to a TUrit of waſte. 

The Books note a difference where the Covenant is one oz 


two Sentences: fo2 in the firſt caſe one Covenant map be plead- 


ed in diſcharge of another, but not in the laſt, Keilway 34. 

Tis true, if the ſecond Covenant had been diſtinct and inde⸗ 
pendent, it could not have been thus pleaded ; but in this Caſe 
tis not faid, that the Tovenantoz, fo2 himſelf, his Executoꝛs 
and Adminiſtratozs doth Covenant, &c, but ulterius agreat᷑ & 
proviſum eſt; (o that as tis penned proviſum eſt makes a Con- 
dition, and then the ſenſe is, J will accompt if you will diſcompt, 
and if you refuſe to diſcompt, J cannot be charged, Dyer 6. 

Tis inutilis labor to make up an accompt It the other will 
not allow what he ought, if there be an Annuity pro conſilio im- 
penſo, & c. and he will not pay the Mony, the other is not to 
be compelled to give his advice, Firzh. Annuny 27. 25 E. 2. An- 


nuity 44. 


The Chief Juſtice and the whole Court were ok Opinion that 
Judgment ſhould be given fo2 the Plaintiff ; fo2 Arbitrations, 
(Uills and Acts of Parliament are to be taken accozding to the 

mean- 
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meaning of the Parties, and Damages are to be given accozding 
to the merit of the Cale. In this Caſe the Defendant is bound 
to accompt upon requeſt, and to pay what Yony is due upon 
the Accompt; and tis an impertinent queſtion fo2 the De: 
fendant to ask him to make allowance fo2 Parſoiis Dinners be⸗ 
foze they come to accompt: CTis as if a Bailiff ſhould ſay to 
his Lozd, I have laid out ſo much Mony, and I will not accompt 
with you unleſs you will allow it; this fs a Capitulation befoze- 
hand, and is very inſignificant by way of diſcharge. | 

They have each a remedy upon theſe mutual Covenants, and 
the proviſum & agreat eſt doth not amount to a Condition, but 
is a Covenant; and Judgment was given accozdingly. 


Juſtice Ellis ſaid he had a Manuſcript Bepo2t of the Caſe of 
hos and Chappel, which he laid was adjudged upon great 
ebate. 


Stoutfil's Caſe. 


TD Robibicion. It was agreed clearly that no Tythes ought to Tyches nor 
be paid fo2 Baick, becauſe tis part of the Soil, and ſo it to be paid 
has been often adjudged : And it was alſo ſatd that Tythes ſhall for Brick or 
not be paid fo2 Pidgeons, unleſs it be by ſpectal Cuſtom. Pidgeons. 


Columbel verſus Columbel. 


2 1 'ÞE Plaintiff bzought an Action ok Debt upon a Bond of Award 
500 J. The Defendant demands Dyer of the Bond and plcaded un- 

Condition, which was to obſerve an Award of A. B. Arbitrato? de: Scal 
indiſferently choſen to determine all manner of Controverſies, and not un- 
Quarcels and Demands concerning the Title of certain Lands; der Hand, 
lo as the ſafd Award were made and put into witing under the nt goa. 
124d and Seal of the Arbitratoz, &c. and then he pleads, that 
the Arbitratoꝛ made no Award. | 

The Plaintiff replies an Award by which ſuch things were to 


be done, and ſets it fozth (in hæc verba) under the Seal of the 


Arbitratoꝛz. = 
The Dekendant rejoyns that the Arbitratoz made no Award 
_ his Hand and Seal accowing to the Condition of the 
und. | 
The Plaintiff demurrs; fo2 that the Oefendant ought to plead 


the Award under the Hand as well as the Seal of the Arbitratoz ; 
fo! 
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fo) when he produces it in Court, as he doth by a profert hic in 


Curia, he muſt plead it fozmally, as well as pꝛoduce it; and Judg⸗ 


ment was given fo2 the Plaintiff. 
Norris verſus Triſt. 


Livery /-- [| MN a Special Cerdic in Ejecchment: The Caſe was, A D@d 

cundum for- J is made to tha, Habendum to two fo2 their Lives, Re- 

nam Char- mainder to the third fo2 his Life, and Livery and Seiſin ts 

&, * made to all thꝛee ſecundum formam Chartæ. 

- os And whether the Livery lo made, as if they had all Eſtates in 
poſſeſſion, whereas in truth one of them had but an Eſtate in Re- 
mainder was good, was the Queſtion. 


On the one ſive it was ſaid by Serjeant Seys that poſſeſſion in 


this Caſe was delivered accoꝛding to the fozm of the Od with⸗ 
in mentioned, which muſt be to two fo2 Life, Rematnder to the 
third perſon, and Livery and Seiſin being only to accompliſh and 
perfect the Common Aſſurances of the Land ought to be taken 
favourably, ut res magis valeat quam pereat 3 and therefoze if a 
Feoffment be made of two Acres, and a Letter of Attozny to give 

Livery, and the Attomy only enters into one Acre, and gives 

Dyer 131. 4c. Livery ſecundum formam Chartz both the Acres paſs, Coke 
Litt. 5 2. a. 


But on the other ſive Serjeant Maynard ſald that there was 
ſomething moze in this Caſe than what had been opened; fo2 there 
was a Letter of Attomey made to give Livery to two, and in⸗ 

ſtead of doing that he makes Livery to them all, which is no 
good Execution of his Authozity, and therefoze no Livery was 
made, the Authozity not being purſued. BR 

As to the Caſe in the 1ſt Inſtitutes my Lozd Coke errs very 

much there in that diſcourſe, ko; in ſaying, that if there be a 
Feoffment of two Acres, and a Letter of Attomey to take pol⸗ 
ſeſſion of both, and he maketh Livery of both, but taketh poſſeſ- 
ſion but of one, and that both paſs, tis not Law; but if the 
Authozity be general, as to make Livery and Seiſin, and he take 
poſſeſſion of one, and then makes Livery of moze ſecundum for- 
mam Chartz, that is good; and this is the difference taken in 
the Books, 5 Ed. 3.65. 3 Ed. 3. 32. 43 Ed. 3. 32. 27 Hl. 8. 6. 

The Remainder Man in this Cale is a mer Stranger to 

the Livery. 


There 
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There is alſo a manikeſt difference between a Matter of Intereſt, 
and an Execution of an Authozity 3 fo2 in the firſt Caſe it ſhall 
be conſtrued accozding to the Jntereſt which either hath, but an 
Authozity muſt be ſtrialy purſued. 


The Court. were all of Dpinion that the Livery in this Caſe Curia. 
was good to two foz their Lives, Remainder to the third perſon. 
And the Chief Juſtice ſaid, that whatever the ancient Opinions 
were about purſuing Authozities with great eracneſs and nicety, 
pet this Matter of Livery upon Endoꝛſements of CUriting was al- 
ways favourably expounded of later times, unleſs where it 
plainly appeared that the Authozity was not purſued at all; as if a Sid. 425. 
Letter of Attozney be made to th joyntly and ſeverally, two 
cannot execute it, becauſe they are not the Parties delegated, they 
Do — _ with the Authozity : And Judgment was given ac- 
coꝛdingly. 


Richards verſus Sely. 


b JS was a Special Uerdic in Ejectione firmæ fo Lands Covenant 
in the County of Cornwal : The Caſe was this; viz. made to en- 
Thomas Sely was ſefſed of the Lands in queſtion fo; life, accoꝛding 127 2 Copy- 


the Cuſtom of the Mannoz of P. and he together with one Peter hold de anno 


Sely were bound in a Bond to a third perſon fo2 the payment of , Leaſe 

100 l. being the pꝛoper Debt of the ſaid Thomas, who gave Peter and © a 

a Cotnter-bond to ſave himſelf harmleſs. Forfeiture. 
And that Thomas being ſo ſeiſed did execute a Died to Peter 

as a Collateral Security to indempniſie him ko; the payment of 

this 100 l. by which O&d after a recital of the Counterbond 

given to Peter, and the Eſtate which Thomas had in the Lands, 

he did covenant, grant and agree fo2 himſelf, his Executozs, Av- 

miniſtratoꝛs and Aſſigns with the laid Peter, that he, his Executoꝛs 

and Adminiſtratozs ſhould hold and enjoy theſe Lands from the 

time of the making of the laid Deed fo2 ſeven years, and ſo from 

the end of ſeven years to ſeven years, fo2 and during the term of 

49 pears, if Thomas ſhould ſo long live. 2 Cro. 301. 
In which Died there was a Covenant, that if the ſaid 100 1. 

ſhould be patd, and Peter ſaved harmleſs accowing to the Condi⸗ 

tion of the ſald Counterbond, then the laid Oted to be void. 
The Queſtion was whether this being in the Caſe of Copphold 

Lands will amount to a Leaſe thereof, and ſo make a Forfeiture 

of the Copyhold Eſtate, there being no Cuſtom to warrant it. 


This 
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This Caſe was argued this Term by Serjeant Pemberton fo; 
= the Plaine and in Trinity Term following by Serjeant May- 
| nard on the ſame ſide, who ſaid that this was not a good Leaſe 

to entitle the Loꝛd to a Fozfeiture. It hath been a general Rule, 
that the Moꝛd Covenant will make a Leaſe, though the Ton 
Grant be omitted; nay a Licence to Hold Land fo2 a time with 
out either of thoſe Wozds will amount to a Leaſe, much moze 
* 2 Cro. 92, when the TU102ds are to * have, hold and enjoy his Land for a 
. Term certain; fo2 thoſe are CUoꝛds which give an Intereſt, and 
$48, 849. (0 it hath bien ruled in Tiſdale and Sir William Eſſex's Cafe, which 
Cro. Car. 207. fg reported by ſeveral, and is in Hob. 35. and tis now ſetled that 
an Action of Debt may be bꝛought upon ſuch a Covenant, 

And all this is regularly true in the Caſe of a Freehold : But if 
the conſtruing of it to be a Leaſe will wozk aWrong,then tis only 
a Covenant oz Agreement and no Jntereſt veſts, and therefoze 
it ſhall never be intended a Leaſe in this Caſe, becauſe tis in the 
Caſe of a Copyhold Eſtate ; koꝛ if it ſhould, there would be a 
Tlrong done both to the Lefſo2 and Leſſee ; fo2 it would be a Foz- 
feiture of the Eſtate of the one, and a defeating of the Security 
of the other. 

It has ben generally uſed in ſuch Caſes to conſider what was 
the intention of the Parties, and not to intend it a Leaſe againſt 

their meaning, fo2 which there is an expꝛels Authoztty, 2 Cro. 172. 
in the Caſe of Evans and Thomas, in which Howel covenants with 
Morgan to make a Conveyance to him of Land by Fine, pꝛovided 
that if he pay Morgan 100 l. at the end of thirtien years, that then 
the uſe of the Fine ſhall be to the Congniſoz, and covenants that 
Morgan ſhall enjoy the (atd Lands fo2 thirtzn years, and fo2 ever 
after if the 100 J. be not paid. 

The Aflurance was not made, and this was adjuged no Leaſe 
fo2 thirteen years, becauſe it was the intent of the Parties to 
make an Aſſurance only in the nature of a Moztgage, which is 
but a Covenant. 

And this appears likewiſe to be the intention of the Parties 
uw becauſe in the very Ded tis recited that the Lands are Co⸗ 
pihold. | 

It alſo ſounds directly in Covenant, fo2 tis that Peter ſhall o2 
may enjoy without the lawful let oꝛ interruption of the Leſſo2. 

All Agreements muſt be conſtrued ſecundum ſubjectam materiam 
if the Matter will bear it, and in moſt Caſes are governed by the 
intention of the Parties and not to wozk a Wrong ; and therefoze 
if Tenant in Tail makes a Leaſe fo2 Life, it ſhall be taken fo2 his 
own Lite; and pet if befoze the Statute of Entatls he made ſuch 


Leaſe, 
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Leaſe, he being then Tenant in Ffe-ſimple, it had bien an Eſtate 

during the Life of the Leflfe ; but when the Statute had made 

it unlawful fo2 him to bind his Heir, then the Law conſtrues it 

3 91 fo2 his own Life, becauſe otherwiſe it would wozk a TUrong, Hob. 276. 
O. Lit. 42. 
So in this cale it ſhall not amount to a Leaſe fo2 the manifeſf 

inconveniency which would follow, but it Call be conſtrued as 

a Covenant, and then no injury is done. 


On the Defendants part it was argued by Serjeant Newa Ex parte 
gate, that though this was in the Caſe of a Copyhold, that did Def. 
not make any difference; fo2 the plain meaning of the Parties 
was to make a Leaſe : But where the Tos are doubtful and 
ſuch as may admit of diverſe conſfrucions,: whether they will 
amount to a Leaſe o2 not, there they ſhall be taken as a Covenant 
to pzevent a Fozkeiture. 

So alſo if they are only Inſtructions, as if a Ban by Articles 
ſealed and delivered is contented to demiſe ſuch Lands, and a 
Rent fs reſerved, and Covenants to repair, &c. 

Oz if one covenants with another to permit and ſuffer him 
to have and enjoy ſuch Lands, theſe and ſuch like Wozds will 3 Rol. Abr 
not amount to a Leaſe, becauſe (as hath bien ſaid) the intention 188 
of the Parties is only to make it a Covenant; but here the 
TAoꝛds are plain and can admit of no doubt. 

But ko; an Authozity in the Point the Lady * Mountagues 
Caſe was cited, where it was adjudged, that if a Coppholder ©* 3017. 
make a Leaſe fo2 a year warranted by the Cuſtom, & fic de 
anno in annum during ten years, tis a good Leaſe fo2 ten 
years and a Fozkeiture of the Copyhold Eſtate, Vide Hill. 

15 & 16 Car. 2. Rot. 233. the Caſe of Holt and Thomas in 
this Court. 


The Court inclined that it was a good Leaſe, and by con- Curia. 
ſequence a Forfeiture of the Copihold, and that a Licence in 
this Caſe could not be (ſuppoſed to pzevent the Foxfeiture, be: 
cauſe if that hav been, the Jury would have found it; the 
meaning of the Parties muſt make a Conſtruction here and 
that ſeems very ſtrong that tis a good Leaſe 3 but they gave 
no Judgment, 


92 Wilkinſon 
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Wilkinſon verſus Sir Richard Lloyd. 


Where the pe Defendant covenanted that he would not agree fo2 
Parties ſhall the taking the Farm of the Exciſe of Beer and Ale fo2 
a; the County of York without the Conſent of the Plaintiff and 
_ another, and the Plaintiff alone bzought this Action of Covenant, 
and aſſigns fo2 breach, the Defendants agreeing fo2 the ſaid Ex⸗ 
ciſe without his Conſent, upon which the Plaintiff had a Uerdic 

and 1000 |. damages given. 


And Serjeant Pemberton moved in Arreſt of Judgment, koꝛ that 
an Action of Covenant would not lie in this Caſe by the Plantiff 
alone, becauſe he ought to have joined with the other, both of them 
having a joint Jntereſt, and lo is Slingſby's Caſe 5 Co. Jfa Bond 
is made to two joyntly and ſeverally they muſt both join in an Action 
of Debt, (o here tis a joint contract, and both muſt be Plain⸗ 
tiffs : $0 allo if one covenants with two to pay each of them 
20 |. thep mult both join. 

'Tis true, in Slingſbies Cafe 'twas held if an Aſſurance is made 
to A. of White Acre, and to B. of Black Acre, and to C. of Green 
Acre, and a Covenant with them and every of them, theſe laſt 
Cows make rhe Covenant ſeveral. 

But here is nothing of a ſeveral intereſt, no moꝛe than that 
one covenants with two, that he will not join in a Leaſe with⸗ 
out their Conſent, fo that their Intereſt not being divided the Co⸗ 
venant ſhall be entire and taken accoꝛding to the firſt TUozds, to 
be a joint Covenant; and the rather, becauſe if the Plaintiff may 
maintain this Action alone, the other may bzing a ſecond Action, 
and the Defendant will be ſubject to entire damages which map be 
given in both. 


judgment. _ But the Court was of another Opinion, that here was no joint 
Intereſt but that each of the Covenantees might maintain an 
Action fo2 his particular damages, oz otherwiſe one of them 
might be remedileſs ; fo2 ſuppoſe one of them had given his Con⸗ 
ſent that the Defendant ſhould farm this Exciſe, and had ſecret- 
ly received (ome ſatistaction o2 recompence fo2 ſo doing, is it rea⸗ 
ſonable that the other ſhould loſe his remedy who never did con: 
ſeut, Fo2 which reaſon the Plaintiff had his Judgment. 


Page 
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DE Plaintiff brought an Action on the Caſe againſt the Caſe lies 

Sheriff fo a falſe Return, ſetting fo2th that he ſued a Ca- not againſt 
pias Out of this Court direded to the Sheriff of Middleſex, by 5 Sheriff 
vertue whereof he arreſted the Party, and took Bail fo2 his ap- 2a 


ing a Cepi 


pearance, and at the day ol the Return of the TUrit the She. c,,,,, 4. 
riff returned Cepi corpus & paratum habeo, but he had not pararum ba- 
the Body there at the Return of the Trit, but ſuffered him to 4co, though 
eſcape. | the Party 
The Defendant pleads the Statute of 23 H. 6. cap. 10. and doth not 
Caith. that he took Bail, viz. two ſufficient Sureties, and ſg let HR. 
him go at large, &c. Ellis and Yar: 
The Plaintiff demurrs ; and whether this Action lies agafnſt borough, poſt. 
the Defendant was the Queſtion, who refuſed to pzoceed againſt 
_— way of Amerctament, oz to take an Aſſignment of the 
, ond. 


This Caſe depended in Court ſeveral Terms. It was argued 
by Serjeant Pemberton and Serjeant Coniers fo2 the Plaintiff, 
and by Serjeant George Strode fo; the Defendant 3 and Judg: 
ment was given in Eaſter Term in the 29th year of this King. 

In the Argument fo2 the Defendant that this Aaton would not Ex parte 
lie it was conſidered, Det --- 
* 1. That the Common Law was befoze the making of this 

tatute. 

2. (Uhat alteration thereof the Statute had made. 

At the Common Law Men were to appear perſonally to anſ⸗- 
ſwer the TUrit, the Fozm of which required it, and no Attozney 
could be made in any Aion till Edw. 1. de gratia ſpeciali gave 
leave to his Subjects to appoint them and commanded his Judges 
to admit them, 2 loſt. 377. After the Arreſt the Sheriff might tie 
the Party to what Conditions he pleaſed, and he might kep him 
till he had complied with ſuch Conditions, which often ended 
in taking extravagant Bonds, and ſometimes in other Oppꝛel⸗ 
ſions, fo2 remedy whereof this Statute was made, in which the 
Clauſe that concerns this Caſe is, viz. If the Sheriff return upon 
any perſon Cepi Corpus or Reddidit ſe, that he ſhall be chargeable 
to have the Body at the day of the Return of the Writ in ſuch 
form as before the making the Act; (a that as to the Return of 
the CUrit this Statute hath made no alteration, the Sheriff being 
bound to have the Party at a day as * 1 

2 
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Cro. Jac. 286. 


2 Sand. 59, 154 


1 Roll. Abr. 
807, 808. 


Cro.Eliz. 460, 


852. Noy 39. 
Moor 428. 


1 " 23- 


Roll. Abr. 


93. pl. 17. 
Poſtea. 


Ex parte 


Quer, 


All the alteration made of the Common Law bp this Sta- 
tute is that the Sheriff now is bound to let the Party out of Pꝛi⸗ 
ſon upon reaſonable Sureties of ſufficient perſons, which befoze 
he was not obliged to do; and it would be a Caſe of great 
hardſhip upon all the Sheriffs of England, if they (being com- 
pellable to let out the Party to Bail) ſhould alſo be ſubject to an 
Action fo2 ſo doing, becauſe they have him not at the dap; ſo that 
the intent of the Law muſt be (when it charges the Sheriff to 
have the Body at the Return) that he ſhould be liable to a Pe⸗ 
nalty if the Party did not then appear, not to be recovered by 
Action but by Amerctament. 

The Security directed by this Ack is to be taken in the 
Sheriffs own Name; tis pzoperly bis buſineſs and fo2 his own 
Jndempnity, and therefoze it is left wholly in his power; fo2 
which reaſon no Action will lie againſt him fo2 taking inſufficient 
Bail, that being to his own pꝛejudice, in which the Plaintiff is 
no wiſe concerned ; fo2 if that had been intended by the da ſome 
Piꝛoviſion would have been made as to his being ſatfsfied in the 
ſufficiency of the Perſons. 

When the Security is thus taken, if the Defendant doth not 
appear at the Return of the TUrit, the Plaintiff by Amerctaments 
ſhall compel him to bꝛing in the Body, oz to aſſign the Bond, 
either of which is a full ſatisfaction and as much as is required. 

Jf the Sheriff refuſe to take * ſufficient Sureties, when offered, 
he is liable to an Action on the Cale at the Suit of the Deken⸗ 
dant fo2 his refuſal 3 and it would be very unreaſonable to enfo2ce 
him to have the Party in Court at the Return, when he is ob⸗ 
liged under a Penalty to ſet him at large. 

This Action is grounded upon a faiſe Return, when in truth 
there is no Return made, oz if any, tis a very imperfen Return 
till the Body be in Court; and this is the reaſon why the Court 
will not allow it, but amerce the Sheriff till he make the Party 
appear; tis not like a compleat Return, as a Non eſt inven- 
tus, 02 the Return of Nulla Bona upon a Fi. Fa. 

The Caſe of Bowls and Laſſels ig full in the Point, where it 
was adjudged that this Aion would not lie, becauſe the Sheriff 
had not done any thing unjuſtly, but what he was commanded 
to do by the Statute, and therefoze he is to be amerced if the 
Defendant doth not appear. 


But fo2 the Plaintiſt it was ſaid, that unleſs this Acion lpe he 


is remedileſs, and that fo2 two Reaſons : 


1. Becauſe the Aſſignment of the Bail Bond is at the diſcre- 
tion of the Court, and not demandable by the Plaintiff in * 1 
2. The 
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2. The Plaintiff hath no benefit by the Amerciaments, be: 
cauſe they go to the King, and in ſome places are granted to 
Patents; now tis agred that the Sheriff may be amerced, 
and certainly if an Action be bzought agatnſt him he fs but in the 
ſame Caſe, fo? till he is to pay: And if it be objected, that the 
Amerciaments map be compounded cheaper, then the Plaintiff 
hath not ſo good remedy, no2 is fo likely to recover his Debt, 
as if the Action would lie, which would be a greater penalty upon 
him than the Amerctaments on the Sheritl. 

Neither will it follow that becauſe the Sheriff may be amerced 
therefoze no Aion will lie againſt him; fo2 in many Caſes he 
may be amerced, and yet an Action on the Caſe will lie againſt 
him at the Suit of the Party, 41 Aſſ. pl. 12. fol. 254. Latch 187. 

That this Action will not lie is againſt the very end of the 
Statute, and the reaſonable conſfrucion thereof in the laſt 
Clauſe, which Enacs, That if the Sheriff return a Cepi Corpus, 
he ſhall be charged to have the Body at the Return as before the 
making of the Statute 3 now befoze this Law he was lyable to an 
Action, if after ſuch a Return made the Party did not appear, 
and therefoze this Action being grounded upon the Common 
Law, is ſtill pzeſerved ſince no alteration hereof Hath ban made 
by this Statute. 

Cis true an Action of Eſcape is taken away, but not an Action 1 
on the Caſe fo2 a falſe Return, and upon this difference are all {118 
the Authozities cited on the other ſide, as Cro. Eliz. 416, 621. Cro. | 
Jac. 286. Moor 428. and the Caſe of Bowls and Laſſels. | 

And fo2 an Authozity in Point is the Caſe of Franklin aud | 
Andrews 24 Car. 1. where Judgment was given fo2 the Plaintiff 1 
in an Action bzought fo2 a falſe Return of Cepi Corpus; and 17 
the Statute pleaded as in this Caſe. Jt has been objected that 
Judgment was there given upon the defect of Pleading, be- 
cauſe the Traverſe was naught; tis true there was a Traverſe, 
abſque hoc quod the Defendant retornavit aliter vel alio modo; 
but that was held good becauſe it anſwered the falſo alledged in 
the Plaintiffs Declaration : Jn this Caſe there fs no Traverſe, 
but tis confeſſed by the Demurrer that he did falſly and de- 1 
ceitfully return Cepi Corpus, and ſo the Plaintiff is at apparent a) 
damage and hath no remedy without this Action, and the Deken⸗ hz 
dant is at no pꝛejudice but hath his remedy over on the Bail 13 
Bond. W 

| 


North Chief Juſffce, Wyndham and Atkins Juſtices, held that judgment. 11 
the Action would not lie; koz when the Sheriff returns Cepi 14 
Corpus & paratum habeo, though he have him not in Court tis 1 

| no 
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no falſe Return; fo2 if he hath taken Bail, he hath done what 
by Law he ought to do; ik he Arreſt a Man in Yorkſhire, the 
Law will not compel him to bzing the Party hither to the Bar, 
becauſe of the charge ; if he make an inſufficient Return, neither 
the Party o2 the Court are deluded, becauſe the common me- 
thod in ſuch caſcs muſt be purſued, by which the Party will 
have remedy. This Return is true; and Juſtice Atky ns held, that 
the Sheriff was not obliged by the Statute to return only a 
Cepi Corpus & paratum habeo, but might return, that he took Bail; 
fo2 the Statute p2ovides, that if he return a Cepi Corpus, he 
ſhall be chargable as befoze, but doth not enjoyn him to make 
ſuch return; the Caſe of Bowles and Laſſels is full in this point, 
and therefoze Judgment was given fo2 the Dekendant. 


But Juſtice Scroggs was of another Opinion; ſays he, this Aion 
being bzought becauſe the Defendant ſaid he had the Body ready, 
when in truth he had not, was an apparent injury to the Plaintiff, 
of whom the Statute muſt have ſome conſideration ; fo2 it doth not 
require the Sheriff to (ap Cepi corpus & paratum habeo, but he 
muſt make his Return good, o2 otherwiſe thoſe wozds are very 
inſignificant 3 and if the Statute obliges him to let the party 
to Bail, and nothing moze is thereby intended fo2 the benefit of 
the Plaintiff, why doth the Court amerce the Sheriff, and puniſh 
him fo2 doing what the Statute directs ? Therefoze if the Plain⸗ 
tiff bzings a Habeas Corpus upon the Cepi , and the Defendant 
— not appear the Plaintiff, is then well entituled to this 
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Decree of He Low Chancelloꝛ Finch having called to his aſſiſtance 

the Execu- Juſtice Wild and Juſtice Windham, to give their Opinions 

tion of a What relief the Plaintiff was to have fo? the recovering of 60001. 

Fine in ſpe· which was his Ladys Portion. After thoſe Judges had ſpoken ſhoztly 

_ to the matter, he put the Cale: Viz. The Plaintiff by his Bill 
demands 60001. due to him fo2 his TUives Poztion, with Inte⸗ 
reſt fo2 non-payment, accozding to the purpozt of certain Arti⸗ 
cles of Agreement, dated in Auguſt 1661. and mentioned to 
be made between old Str Robert Carr (the Defendants Father ) 
his Lady and Son (the now Defendant) and Lucy Carr his 
Daughter, on the one part, and mp Lozd Hollis and Sir Fran- 
cis his Son (the now Plaintiff) on the other part. 


| The 
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The Articles mention an Agreement of a Marriage to be 
had between the ſafd Sir Francis Hollis and Lucy Carr, with Co: 
venants on the Plaintiffs (de to ſettle a Joynture, &c. and on 
the other ſide to pay 60001. and 'tis agreed in the Articles, 
that a Fine was intended to be levied of ſuch Lands, &c. fo2 
ſecuring the payment of 60001. &e. 

The Marriage takes effea, but old Sir Robert Carr did never 
Seal theſe Articles; the Lady Carr Seals befoze, and the Defen- 
dant after Marriage. = 

Sir Francis had Jflue on his Lady Lucy, one Child ſince dead; 
the Lady is likewiſe dead; the Joynture was not made, no? the 
Poztion paid. 

— Afterward, viz, Anno 1664. an Act of Parliament was made 
fo ſetling old Sir Robert Carr's Eſtate, whereby the Truſts 
therein named, are appointed to ſell it fo2 payment of Debts, 
and raiſing this Poztion 3 by which Ac all Conveyances made 
by old Six Robert Carr, fince the year 1639. are made void, ercept 
ſuch as were made upon valuable conſiderations ; but all thoſe 
made by him befoze the laid year, with power of revocation((if 
not acually revoked) are ſaved; and in the year 1636. he had 
executed a Conveyance, by which he had made a Settlement of 
his Eſtate in Tayl, with a power of revocation ; but it did not 
appear that he did ever revoke the ſame. 

The greateſt part of the Lands appointed by this Ac of Par- 
liament, to be (old by the Truftees, are the Lands compꝛiſed 
in that Settlement; and now, after the death of Sir Robert 
Carr, the Plaintiff exhibits his Bilt againſt the Son, (not know- 
ing that ſuch a Settlement was made in the year 1636. till the 
Defendant had ſet it fozth in his Anſwer :) and hy this Bill he 
delires that the Truſtees may execute their Truſt, &c. and that 
he may have relief. 


On the Defendants ſide it was urged, that after the Barri- Er parte 
age there was a Bond given foz an additional Joynture, and Def. 
it was upon that account that the Defendant was drawn in to 
execute theſe Articles: And ik the very reaſon and foundation 
of his entring into them failed, then they tall not bind him in 
Equity; and in this Caſe it did fail, becauſe the Plaintiff had 
diſabled himſelf to make any other Jopnture, by a P2e-convey- 
ance made and executed by him, of his whole Eſtate ; and if 
this agreement will not bind him, then this Court cannot en- 
large the Plaintiffs remedy, oꝛ appoine moze than what by the 
Articles is agreed to be done; neither can the Defendants ſeal⸗ 
ing incumber the Estate Tayl in Equity, becauſe the Lands * 
i | no 
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not then in him, his Father being Tenant in Tapl, and then 

living; and the ſubſequent delcent by which the Lands are caſt 
upon him, alters not the Cale; fo? the very right which deſcends 
fs ſaved by the Ac from being charged. 


But on the other (ide it was argued} that though the Marri- 
age did poceed upon the Defendants ſealing, yet the Aſſurance 
which was to be made, was a pꝛincipal Motive thereunto; and 
it being agreed befoze Marriage, though not executed, it was 
very juſt that he ſhouldSeal afterwards; and though the additional 
Jopnture was not made, yet there was no colour that the De- 
«fendant ſhould bzeak his Articles, fo2 that reaſon; becauſe if the 
Bond be not perkoꝛmed, tis foxfeited and may be ſued3 and no- 
thing appeared in the caſe, of any Conveyance made by Sir 
Francis, whereby he had diſabled himſelfto make an additional Joyn- 
ture, and he hath expꝛelly denied it upon his Dath. And though 
it was was objeded, that the Monep was raiſed by the old La- 
dy Carr, and by the direction of the Truſtees lodged in the 
hands of one Cook, who is become inſolvent ; Jt was anſwered 
that there was no poof of the conſent of the Truſtees , and 
therefoze this payment cannot alter the caſe. 


"After the matter thus ſtated, the Low Chancello? delivered 
his Opinion, That the 60001. is due to the Plaintiff, unpaid 
and unſatisfied ; fo2 though the Marriage had not taken effec, yet 
the Covenant binds the Defendant, becauſe a Deed is good fo2 
a Duty, without any conſideration. . 

2. The Plaintiff has remedp againſt the perſon ok the De⸗ 
kendant at Law, fo2 this 6000 l. 

3. Me has remedy againſt ſuch of the Defendants Lands, which 
are not compaiſed in the Settlement made 1636. fo? as to them 
the Truſtees map be enjoyned to execute the Truſt. 

And he defired the Opinions of the two Juſtices, ff any thing 
moze could be done in this caſe. 


 Juffice Windham was of Opinion, that nothing moze could 
be oe, but to make a Decree to enfoxce the execution of the 


. 9 
And Juſtice Wild laid, that the Plaintiff has his remedy at 
Law againſt the Defendant , and upon the Aa of Parliament 
againſt the Truſtees 3 but upon theſe Articles no Decree could 
be made to bind the Lands, fo2 that would be to give a much 
better ſecurity than the Parties had agreed on. But if there had 
been 
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been a Covenant in the Articles , that a Fine ſhould be levied, 
it __ been — 5 tis only that a Fine is intended 
to be levied. 


But as to that the Loꝛd Chancelloꝛ was of Opinion, that it 
was a good Covenant to levy a Fine, fo2 the woꝛds (Articles of 
Agreement, &c.) go quite though, and make that Clauſe a Co- 
venant; but becauſe Juſtice Wild was of another Opinion, he 
deſired the Attozny General to argue thele thꝛee Points. 


1. Whether this was a Covenant tolevy a Fine o2 not. 

2. Ik it was a Covenant, whether this Court can decree him 
to do it, fo2 though the Party has a good remedy at Law; yet whe: 
ther this Court might not give remedy upon the Land, 

3. Ik it was a Covenant to levie a Fine, and the Court may 
decree the Defendant to do it, yet whether ſuch a Decree can be 
made upon the pꝛayer of this Bill, tt not being particularly pzayed 
fo2 the Plaintiff concluded his Bill, with pꝛaying — in the exe⸗ 
cution of the Truſt, &c. 


In Trinity-Term following theſe Points were argued by Ser- 
jeant Maynard, Sir John Churchil, and Sir John King foz the 
Tlaintiff; M:. Attorny and MY, Solicitor, and ©}, Keck fo! the 


Defendant, all in one day, and in the ſame oꝛder as named. 


The Councel fo2 the Defendant urged, that this was no Co- 
venant in Lawtoenfozce the Dekendant to levya Fine: Tis agreed 5 
that there is no need of the wozd (Covenant) to make a Cove 

nant; but any thing under the wand and Seal of the Parties, 
which impozts an Agreement, will amount to a Covenant 3 fo 
in 1 Roll. Abr. 518. theſe woꝛds in a Leaſe fo2 years, viz. That 
the Leſſee ſhall repair, make a Covenant 3 ſo in the Caſe of 
Indentures of Appꝛentichip there are not the fozmal wows of a 
Covenant,. but only an Agreement that the Maſter ſhall do this, 
and the Appꝛentice ſhall do that, and theſe are Covenants ; but in 
ail theſe Caſes there is ſomething of an undertaking 3 as in 
1 Roll 519. Walker verſus Walker, It a Deed be made to another 
in theſe wozds, viz.I have a Writing in my cuſtody, in which W. 
ſtandeth bound to B. in 1001. and I will be ready to produce it; 
This is a Covenant, foz there is a pzeſent engaging to do it, 
but there are no ſuch wozds here, tis only a recital, That where- 
as a Fine is intended to be levied to ſuch Uſes, &c. Tig only Jntro- 
ductibe to another Clauſe, without poſitive o2 affirmative wozds, 
any „there can never be — to make a Covenant, but are 
re- 
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recited to another purpoſe, viz. To declare the Uſe of a Fine, in 
caſe ſuch (ſhould be levied. 

I Articles of Agreement are executed in conſideration of an 
intended Marriage, and one ſide Covenants to do one thing, and 
the other ſide another thing; was it ever imagined that upon 
theſe woꝛds, (Whereas a Marriage is intended, &c.) that an Adton 
of Covenant might be bzought to enfozce the Marriage: And pet 
there is as much reaſon fo2 the one as the other; therefoze ſince 
the Parties have neither made no2 intended it fo2 a Covenant, tis 
not neceſſary that it ſhould be ſo conſtrued. 

I this is a Covenant, the Parties at Common Law could 
only bzing an Anion of Covenant, and recover damages foz not 
levying of the Fine, and that the Plaintiff may do now upon the 
expꝛeſs Covenant fo2 non-payment of the Money; but then the 
teach muſt be aſſigned accozding to the wo2ds, viz. That the De- 
fendant did not levy a Fine as intended; who may plead that a 
Fine was never intended to be levied , and by what Jury ſhall 
this betryed ? 


Jt may be objected, that every Article ſtands upon its own bot- 
tom, and the Title of them (being Articles of Agreement,) extends 
to every Paragraph. 

- But as to that, each of theſe Articles is to be conſidered by it 
ſelf; and every Paragraph begins, viz it is Covenanted, &c. which 
ſhews it was never intended to make it a Covenant, by the 
Title of the Articles, and the rather, becauſe 'tis unreaſonable 
to make fuch a conſtruction 3 fo2 ft is not to be ſuppoſed that 
a Man will covenant that a Fine ſhall be levied, as in this Cafe, 
by 8 and B. and himſelf, when tis not in his power to compel 
another. 

2, Admitting it to be a Covenant, yet it would be very hard 


to decree the execution of a Fine in Specie; fo the Father of 


the Defendant; was alive when he executed the Deed, and the 
Father being Tenant in Tapl, who never ſealed, the Son could 
have no pꝛeſent Right, who did Seal; and ik matters had ood 
now as then, how could a Court of Equity Decree a Fine, by 
which a Right might be extinguiſhed, but could never be tranſ- 
ferred, and by which no uſe could be declared? Fo though ſuch 
a Fine be good by Eſtoppel, befoze the Tayl deſcends to the 


Aue; yet no uſe can be declared thereupon, no2 upon any Fine 


by Eſtoppel 3 and there is no reaſon why length of time should 
put the Plaintiff into a better condition than he was when the 
Articles were executed. 


3. And 
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3. And laſtly, ſince here is a particular relief pzayed in no wiſe 
concerning the levying of this Fine, but only a Relief in the Ere- 
cution of the Truſt, this Court cannot Decree the Defendant to 
levy one, it being againſt the conſtant courſe and rules thereof, 


But on the other five it was ſaid by the Plaintiffs Coun- FE 
cil, that the woꝛds do declare the intent of the Parties, that a Fine Oer. 
ſhall be lebied; and tis the Intent which makes the Agreement; N 
and where there is an Agreement an Action of Covenant will iye. 

Jf a Man Covenant to do ſuch a thing in conſideration of 
a Marriage, and then there is this Clauſe , viz. Whereas it is 
intended that he ſhall Marry before Michaelmas, that then, Gc. 
certainly upon the whole Deed here is a good Covenant to marry 
befoze Michaelmas. 

In this Caſe tis Covenanted, that 6000 1. ſhall be paid, and 
that it ſhall be ſecured as herein is after mentioned; then tis de- 
clared, that a Fine is intended to be levied fo2 that purpoſe z 
this is a good Covenant to make a Security by a Fine. 

But if the particular manner how the the Security was to 
be made had been omitted, yet upon the wozds (Covenant to 
ſecure it,) the Court hath a good ground to make a Decree to 
levy a Fine, that being the only way to ſecure it. 


2, As to the Objection, that the Dekendant had but a poſſibi- 
lity of Having theEſtate when he entred into this Couenant, (ad: 
mitting it to be ſo) yet why ſhould that be a reaſon to hinder 
him krom making good the Security when he hath it; if Fa⸗ 
ther and Son Covenant to make an Aſſurance, the Father who 
had the Eſtate in poſſeſſion dies , the Decree muſt then operate 
upon that Eſtate in the hands of the Son. 

3. Here is a general pꝛaper fo a pꝛoper relief, in which the 
— Caſe is included, and therefoze pꝛaped Judgment fo? 

m. 


The Lozd Chancelloz, pꝛeſently after the Arguments on each Curia. 
ſide, delivered his Opinion, That upon the whole frame ok the Arti⸗ 
cles there was a Covenant to levy a Fine; fo2 wherever there is 
an Agreement under Hand and Seal, Covenant lies; that in 
this Caſe there was a plain Covenant, ik the firſt Article of gi⸗ 
ving farther ſecurity, be coupled to that Paragraph of intending 
to leby a Fine, fo2 that is the farther ſecurity intended, ſo that 
the meaning of the Parties runs thus; J do intend to levy a 
Fine, which is fo2 the Securing of 6000 l. and this appears ta 


be their Agreement. Now —_— are many Caſes where _— 
| | 2 2 [ 
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will make a Covenant, tecauſe of the agreement, | when the 
= ”— general wozds of Covenant, Grant, &c. are wanting; as“ 
Ames & — and Pay ing will make a Covenant, fo2 the reaſons afoze- 
Poſtea. aid. 
He v Ann therefoze the Party having pꝛovided himſelf of real as well 
as perſonal Security, by theſe Articles, he ſaid he would not 
depaive him of it; elpecially when it might be moze trouble to 
bing an Action of Covenant fo2 the not levying of the Fine, ko; 
upon that many Queſtions might ariſe, as who ſhould do the firſt 
nag &c. f02 which reaſons he decreed the execution of the Fine 
in Specie. 


DE 


D E 


Term. Sanctæ Trin. 
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Ingram verſus Tothill. 


Eplevin : The Caſe was; A Man made a Leaſe fo2 99 Juſtificati- 
years, if A. B. and C. ſhould ſo long live, rendzing on ill. 


an Herriot after the death of each of them ſucceflive- Vent. 3:4. 

lp, as they are all thzee named in the Deed; the laſt Pager. 2:5 
named died firſt; and ik an Herriot ſhould be paid, was the 
Queſtion. | 


Stroud Serjeant urged, that it ſhould not, becauſe the reſer- 
vation is the Lefſozs Creature, and therefoze to be taken lrong- 
ly againſt him: 9s if Rent be reſerved to him and his * Aſſigns, OG, a 
oz to him and his Executozs, the Heir ſhall not have it: So is gone to 
the Authozity in 33 Eliz. Owen 9. Reddend' to the Leſſoz, his Ex: take. 
ecutoꝛs and Adminiſtratozs durante termino 21 Annorum Ge. the; co. ,. 
Deir ſhall not have the Rent, becauſe tis not reſerved to him. Latch 274. 
Jn this Caſe the Herriot is reſerved if the thꝛee dye ſuccel ; Re am 
ſively, and the Leſſo2 is contented to truſt to that Contingency. . 7; edi 

| Th | the Leſſor an 

As to this Point the Court gave no Opinion, but Judgment agen bare 
was given foz the Plaintiff upon the pleading, becauſe the De. it, chough not 
fendant had juſtified the taking of a Diſtrels, by vertue of a Leaſe om = ſk 
fo2 a Term of years, if three live (o long, and did not aver that 53. 
any of the Lives were in being. | 2 | | 

2, be ſets fozth that one of them was ſeiled, and being ſo 
ſeiſed dyed, but doth not ſay: obiit inde (eifit, and theſe were held 
incurable faults. | $ | E2 | 


Anonymus 


— 
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Excepti- N a Formedon in Diſcender: The Tenants by Turner Ser⸗ 
ons to the jeant, of Council with them, took thzee Exceptions to the 
Count in a Count. 
_—_ n 1. The Demandant (being Bother to the Tenant in Tail 
— who died without Jiſſue) ſets fozth that the Land belonged to 
8 Co. 88. him poſt mortem of the Tenant in Tail, without ſaying that 
he died without Iſſue 2 In the ancient Regiſter in a Formedon 
tis pleaded that the Tenant in Tail died without Jſſue, and ſo 
it is in Co. Entr. 254. b. Raſt. Entr. 341. b. quz poſt mortem 
of the Donee reverti debeant, eo quod the Donee obiit fine hæ- 
rede; all the Pꝛeſidents are ſo, 9 E. 4. 36. 
2. The Demandant makes as if there were two Heirs of one 
Man, which cannot be pleaded, fo2 he counts that his eldeſt 
Bother was Peir to his Father, and that after his death he 
is now peir, which cannot be, fo2 none is Peir to the Father 
but the eldeſt Son, and therefoze when they are both dead without 
Iſſue the nert Bzother is Heir to him who was laſt ſeiſed, and 
not to the Father, and then he ought to be named, which is not 
done in this Caſe, Hern's Pleader fol. 
'Tis true, in a Formedon in Reverter (the Cali being ſpent) 
the Dono2 ought not to name in his Count every Jfſue fnhert- 
table to the Tail, becauſe he may not know the Pedigree; and 
therefoze tis well enough koꝛ him to lay quz poſt mortem of the 
Donee ad ipſum reverti debeant, eo quod he died without Iſſue; 
but fn a Formedon in Diſcender tis preſumed that the Deman⸗ 
dant knowns the deſcent, and therefoze he ought to name every 
one to whom any Right did diſcend, Jenkins aud Dawſon's Caſe. 
Dyer 216. Hetley 78. 
3. The Demandant hath not ſet kozth that he is Heir ok ]. 
begotten on the Body of his Mike, which he ſhould have done 


becauſe this being in the Diſcender he muſt make himſelf Jſſue 
to the Tail. 


3 Inſt. 326. 


Ex parte @Thele Exceptions were anſwered by Serjeant Seys; and as to 
Def. firſt he (atd, that in a Formedon in Deſcender he nitd not to ſet foꝛth 


that the Tenant in Tail died without Jſſue, which he agreed muff 
be done in a Formedon in Remainder 02 Reverter, 39 E. 3. 27. 


Old Entr. tit. Formedon pl. 3. 7 H. 7. 7. b. a Caſe erpreſs in 
the Point. 


To 
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Trin. 28 Cal in Banco Regis. 95 


«4 
— 


To the ſecond Exception he ſaid, that it was no Repugnancy 
in Pleading to ſay that two were Peirs to one Man, koz they 
map be lo at ſeveral times, and (0 ft appears to be in this Caſe, 
ſince tis ſaid poſt mortem of his Bzother who was Heir, 

To the third Exception, Tis well ſet kozth that the Deman- 
dant was the Iſſue of lugram begotten of the Body of jane; 
fo2 he ſaith his Bꝛother was fo, and after his death he was Bꝛo⸗ 
ther and Heir of him, which is impoſſible to be unleſs he was be⸗ 
gotten as afozeſaid 3 and of this Dpinton were all the Court, viz. judgment. 
That tis well enough let fo2th, that the Tenant in Tail died with- 
out Iſſue; fo2 if he had any Childzen alive it could not diſcend to the 
Demandant as Bꝛother and peir, which he hath alledged ; and 
they all agreed the difference between a Formedon in the Diſcen- 
der, Remainder and Reverter. And as to the ſecond Exception 
there is no contradiction to ſay two are Heirs to one tempore 
diviſo. And the laſt Exception had no fozce in it. But then it 
was obſerved that the Demandant in his TUrit had ſet out his 
Title after the death of the Tenant in Tail, and in the Count 
tis only Quz poſt mortem, & e. But to that it was aſwered it 
relates to the TWrit, and what is therein ſhall ſupply the Et cætera 
in the Count. | 


Woodward verſus Aſton in Banco Regis. 


Ndebitatus Aſſumpſit fo2 10 l. in Mony received to the Plain- Joint Of. 
tiffs uſe, and upon a Trial at Barr this Term: The Caſe fice for life 
upon Evidence was, viz. * a_ to the 
Sir Robert Henly Pzothonotary of the Court of Kings Bench 5e Con 
makes a G2ant of the Office of Clark of the Papers (which of right ſents chat 
did belong to him) unto P. Vidian and . Woodward fo? theit another 
lives and the life of the longest liver of them. ſhall be ad- 
Afterwards M2, Vidian makes a parol Surrender of this Gzant, mitted, tis a 
and then Sir Robert Henley makes a new Gzant to M. Wood- N 
ward and Hz. Aſton the Defendant fo? their Lives, and'fo2 the i *9© 
life of the Survivoz : Wy. Vidian dies, and whether the Plain. 
tiff Woodward ſhould have all the pzofits of the Office by Sur⸗ 
vivothip was the Queſtion. | 
It was agreed that this was one entire Office; and as one 
— cannot make a Deputy ſo he cannot appoint a Suc⸗ 
ceſſoꝛ. | 
But the doubt was whether the Plaintiff had not conſented 
that the Defendant ſhould be taken into the Office, and had 
agreed to the new G2ant which was made afterwards ; fo it was 
admitted 
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Ex parte 


Quer. 


admitted that ik he conſented befoze Mz. Alton came in, it muſt 
then be found fo2 the Defendant ; fo2 by his conſent he had 
barred himſelf of his Right and Benefit of Survivozſhip, and 
that by his conſenting to the new Gzant that in Law was a 
Surrender of the firſt Gzant, and then the Defendant is jointe- 
nant with the Plaintiff, and if ſo, his Action is not maintain⸗ 
able. 

And upon theſe two Points only it was left to the Jury, who 
found fo2 the Defendant, 

The Evidence to the firſt Point was, that when Pz. Vi- 
dian p2opoſed to the Court that the Defendant might ſucceed 
him, after ſome oppoſition and unwillingneſs in the ]latntiff 
to agree to it; yet at length he declared that he did ſubmit 
to it, and accodingly the Defendant was admitted; but there 
was no fozmal Entry of his Admittance as an Officer, but 
1 the Courts declaring their Conſent that he ſhould take 

S place. 


On the other ſide it was inſiffed on fo2 the Plaintiff and 
moved that his Submiſſion to the Court was with a ſalvo 
jure, and what he did was reluctante animo, thinking it was 
a hardſhip upon him, as he often ſince declared; ſo that it was 
quaſi a compulſozy Conſent made fn obedfence to the Court 


with whom it was not good manners in him to contend, 

Several Points were ſtirred at the Trial, as, 

1. TUhether a Surrender of the Szant of an Dffice by Pa⸗ 
rol was good. 

2. Whether if a Gzant be made of an Dffice oz of any other 
thing which lies in G2zant, and the Deed is loſt oz cancelled, 
the Office o2 the thing granted falls to the ground, fo2 the Deed 
is the foundation; and a Caſe was cited in the Lozd Dyer; 
Ik there be two Jointenants and one cancels the Deed it hath 
deſtroyed the Right of the other, Quære of theſe things: But 
it was agreed, that if two Men who have one Office fo! their 
Lives and the (urvivo2 of them, if one ſurrenders to the other, and 
then a new O2ant is made to this other and a Stranger, he hath 
debarred himſelf of the Survivozſhip, and he and the Stranger 
are jointly ſeiſed, 


Croſsman 
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Croſsman verſus Sir John Churchil. 


Na Quare Impedit the Plaintiffs Title was ſet fozth in his Nee an 
Declaration, which was alſo found in a Special Gerdia, Oe Pre- 
that Sir George Rodney was ſ(eiſed of the Advowſon in Fe, and ſentation 
Died ſeiſed, leaving two Siſters who were his Coheirs ; that Sir by turns is 
John Rodney being alſo one of the ſame Family and pꝛetending good. | 
a Right to the Eſtate, fo2 pꝛeventing Suits that might happen, 
they all enter into an Agreement by Jndentures mutually ere: 
cuted, by which it was agreed, that Sir John Rodney ſhall hold 
ſome Lands in ſeveralty, and the Co heirs ſhall hold other Lands 
in the like manner; and as fo2 this Advowſon a tempozary pꝛo⸗ 
viſion was made thereof, that each of them Could Pꝛeſent by 
turns, and this was to continue till partition could be made; 
then comes an Act of Parliament and confirms the Indenture, 
and Enacts, That every Agreement therein contained (hall ſtand, 
and that all the reſt of the Lands not particularly named and 
otherwiſe diſpoſed by the faid Indenture ſhould be held by theſe 


three in common; one of the th, who by Agreement was next 
to Pꝛeſent, grants the next Avoidance (the Church being then 
full) to the Plaintiff, and the Queſtion was, whether theſe th1& 
perſons were not Tenants in Common of the Advowſon,” and 
if ſo, then the Gꝛant of the next Avoidance cannot be good by one 
alone, becauſe he hath not the whole Advowſon, but only a Right 
to the third part. 

Jt was ſaid, that if Tenants in Common had made ſuch an 
Agreement it would not have been any diviſion of their intereſt ; 3 
fo2 there muſt be a partition to ſever the Inheritance. 


The Court were all of Opinion, that Judgment ould be Curia. 

given fo2 the Plaintiff 3 fo2 there was an Agreement that there 

ſhall be a Pꝛeſentation by turns, and therefo2e fo2 one turn each 

hath a Right to the whole Advowſon: by reaſon of the da of Par- 
liament by which that Agreement is confirmed, and therebp an 
Intereſt is ſetled in each of them till Partition made; but this 
Agreement would have veſted no Intereſt in either of them with- 

out an Act of Parliament to cozrobozate it; therefoze there hav 

been no remedy upon it but by an Action of Covenant. This 

Caſe was argued four times and not one Authozity cited. 


O 
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The Earl of Shaftsbury verſus Lord Digby. In Banco 


Regis. 


For Words Candalum Magnatuw. The Plaintiff declares upon the Sta- 
upon the tute of 2 K. 2. cap. 5. fo theſe CA oꝛds, viz- You are not 
Statute of for the King, but for Sedition and for a Common-wealth, and 
2 K. 2. c. 5+ by God we will have your Head the next Seſſions of Parliament. 


__4 After Merdia foz the Plaintiff and 1000 l. damages given, it 
— moved in Arreſt of Judgment, and ſeveral Exceptions 
taken. 

1. As to the Recital of the Statute, the Mozds of which 
are, That no Man ſhall deviſe any Lies, ec. and the Plaintiff 
fo2 the Moꝛd deviſe had uſed the Latin Moꝛd contrafacio in his 
Declaration, which was very impꝛoper, that being to counter- 
keit and not to deviſe 3 fo2 it ſhould have been machino oz fingo, 
thoſe are mote expꝛeſſide Moꝛds of Devile. 

2, Tis alledged that the Defendant dixit mendacia of the 
Plaintiff, viz. bæc Anglicana verba ſequefi, and doth not alledge 
that he ſpoke the Toꝛds. 

3. The moſt material Objection was a miſtake in the Recital 
of the Statute, the Mozds of which are, That none ſhall ſpeak 
any ſcandalous Words of any Dukes, Earls, ec. the Juſtices of 
either Bench nor, of any other great Officer of the Kingdom; but 
the Plaintiff in his Declaration recites it thus, viz. None ſhall 
{peak any ſcandalous Words of any Dukes, Earls, &c. Juſtices 
of either Bench, great Officers of the Kingdom, and leaves out 
the Mozds (neque at) ſo that it muſt be conſtrued thus, None 
to ſpeak of any Dukes, Earls, exc. being great Officers of the 
Kingdom; and then tis not enough that the Plaintiff is Comes, 
but he alſo ought to be a great Dfficer of the Kingdom which is 
not ſet out in this Caſe. | 1 5 
But upon great Debate and Deliberation theſe Exceptions 

were overruled; and the whole Court gave Judgment fo2 the 

As to the firſt Exception they ſaid, contrafacio is a legal 
Moꝛd and apt enough in this ſenſe, and ſo are all the Preſt- 
dents, and thus it was pleaded in the Lod Cromwel's Caſe. 

As to the ſecond Exception it was (aid, the Mendacia-. which 
were told were the Engliſh TCozws which were ſpoken ; and the 
(viz. hæc Anglicana verba ſequeñ being in the Accuſative Caſe } 
are governed by the ſame Uerb which governs the 2 

cedent 


—_——— 
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cedent (viz. horribilia mendacia) Beſides fo2 the ſuppoꝛting of an 
Action the ( viz.) may be tranſpoſed, and then it will be well 
enough, viz. the Defendant ſpoke hzc Aoglicana verba, viz. Lies 
of the Plaintiff. s 
- As to the third Exception it was anſwered, that the Plain⸗ 
tiff nad not recite the Statute it being a * general Law; and 
admitting there was no neceſſity, yet if he will undertake to 
recite it and miſtake in a material Point, tis incurable ; but if 
he recites lo much as Will ſerve. to maintain his own Action 
truly and miſtakes the reſt, this will not vitiate his Declaration; 
and ſo he hath done here by reciting ſo much of the Statute 
which Enacs, That no Man ſhall ſpeak any ſcandalous Words of 
an Earl, which is enough (he being an Earl) to entitle him to 
an Action, and he concludes prout per eundem Actum plenius 
liquet ; and the Court grounded themſelves pꝛincipally upon a 
Judgment given in this Court which was thus, viz. There was 
a Robbery committed, and the Party bꝛought an Action upon the 
Statute of Huy and Cry, in which he recited incendia domorum , 
the ſaid Statute beginning Foraſmuch as from day to day Rob- 
beries, Murders, burning of Houſes, &c. and the Pꝛeſidents are 
all lo: But the Parliament Roll is Incendia generally without 
domorum; and it was ſtrongly urged, that it was a milrecital, 
which was fatal : But the Court were all of Opinion, that the 
Platntiffs Caſe being only concerning a Robbery, fo2 which the 
Statute was well recited, and not about burning which was miſ⸗ 
taken, it was koz that reaſon good enough; and Judgment was 
given accowingly. 
Then this Cauſe was tried at the Barr which was in Eaſter- 
Term laſt, the Lozd Mohun offered to give his Teſtimony fo 
the Plaintiff, but refuſed to be (wozn, offering to ſpeak upon 


Sid. 348, 


13 E. 1. cap. r. 


his Honour 3 but Juſtice Wyld told him in Cauſes between Party 


and Party he muſt be upon his Dath. 

Che Lod Mohun agked him whether he would anſwer it: The 
Judge replyed, that he delivered it as his Dpinion, and becauſe 
he knew not whether it might cauſe him to be queſffoned in ano- 
ther place, he deſired the reſt of the Judges to deliver their Opi⸗ 
nions, which they all did, and ſatd he ought. to be (wom ; and 


ſo he was, but with a ſalvo jure; fo2 he ſaid there was an Ower 


in the Þouſe of Peers, That tis againſt the Priviledge of the 
| Houſe for any Lord to be ſworn, | 


Anonymus 


— —ů— 
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Anonymus. 


| EBT upon the Statute fo2 not coming to Church, and 
concludes Per quod Actio accrevit eidem Domino Regi 

& quer ad exigend & habend'. The Exception after Judgment 
was taken, that it ought to have been only Actio accrevit ei- 
dem the Plaintiff, qui ram, &c. and not exigend' & habend fo2 
the King and himſelf; Sed non allocatur: o upon ſearch of Pꝛe⸗ 
ſidents the Court were all of Opinion that it was good either 


Anonymus. 
Factor, I N Accompt: Judgment was given quod computet; and 
where he the Dekendant pleads befoze the Auditozs that the Goods 


cannot fell whereof he was to give a reaſonable accompt were bona peri- 

but for rea- tura; and though he was careful in the keeping of them, pet 

dy Mony. thep were much the wozſe 3 that they remained in his hands 
fo2 want of Buyers, and were in danger of being woxe, and 
therefoze he (old them upon Credit to a Man beyond Sea. 


_ The Plaintiff demurred ; and after Argument by Barrel Ser⸗ 

jeant fo2 the Plaintiff, and Baldwin Setjeant fs2 the Defendant, 

Curia. the whole Court were of Opinion that the Plea was not good. 
Fo2 if a Merchant deliver Goods to his Facts? ad merchandirand, 

he cannot ſell them upon Credit, but fo: ready Bony, unleſs 

he hath a particular Commiſſion from his Mater (8 to do; fo2 

if he can find no Buyers he is not anſwerable ; and e they ure 

bona peritura and cannot be (6d fs: Mony upon the delivery, 

the Merchant muſt give him authoxty to fefl upon Truff. M they 

are burned o2 he is robbed without his own default, he is not 

lpable; and in this 'Caſe it was not pleaded that he could not 

ſell the Goods fo2 ready Monp; and the Sale it felf was made 

beyond Sea, where the Buper is not to be found ; like the Caſe 

* Bulſt. 103. Bf * Sadock and Burton, where in Accompt againſt a Factoz be 
Yelv. 202 pleads that he ſold the Jewel to the King of Barbary fe2 the 
Plaintiffs uſe ; and upon a Demurrer the Plea was held naught ; 

fo2 when a Faco2 hath a bare Authozty to ſell, in ſuch Cale he 

bath no power to gfve a day of payment, but muſt recefve the 

Monp immediately upon the Sale. 


There- 


| | ; 
\ 
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Therefaze in the Caſe at Barr, if the Paſter is not bound 
by the Coutrac of the Servant without his Conſent, oz at leatt 
the $99ds: coming to his uſe; neither ſhall the Servant haue 
Aut hoztty te fell withaut ready Donp, unleſs he hath a particular 
Dder fo2 that purpoſe. 

There was another thing moved in this Cale £02 the Plain 
tif that the Plea ought to be put in upon Dath; koz having 
pleaded: that he could: not ſell without loſs, he ought to ſwear it, 
Fitzh, Accompt 47. But no Dpintan was delivered herein, only 
the Chief Juſtice ſaid, that the Plaintiff ought to have required 
the Pleas upon Oath, ko; otherwiſe it was not neceſſary; But fo2 
the ſubſtance of. the Plea it was held ill, and Judgment was given 
to2 the JAaintiff, 


Harris's Caſe. 


Erjeant Hopkins moved fo2 a Pꝛahtbitian. The Caſe was: Husband 
A Man makes a Will and appoints his Wife to be Exe: dies, his 
cutrix, and deviſes a Shilling to his Daughter fo2 a Legacp, and Wife Exe- 
dies; the Executrix, befoze Pꝛobate of the Mill, dies alſo in⸗ cutrix, ſhe 
teſtate 3 and whether the Sonds wall be dickributed by the 9g die, before 

for ſettling Inteſtates Eſtates amongſt the next of kin to the Exe⸗ Adenine 
cutrix oꝛ to the next ot kin to the Teftatoz her Pusband, was ſtration 
the Queſtion : Since the dying before Pꝛobate her Husband in muſt be to 


This Caſe ſeems to be out of the Statute, the Þugband having kin of the 


wade 8 CU, and the Act iutermepdles only where no Wl is . 


made. Fra 10. 


The Court delivered no Judgment in it » but ſeemed to in⸗ 
cline that the Statute did extend to this very Caſe, and that 
Administration muſt be committed to the next of kin of the 
Musband; but if there ſhauld be no Diſtribution, it muſt then be 
accodivg to the Mill of the Teſtatoz. 


Reder verſus W 


Judgment 
T was moved to reverſe a Judgment given in an Honour — in 
Court upon a TUrit of falſe Judgment bzought here: The an inferi- 
Plaintiff declared in the Acion below that there was a Communt- 2-5 og 
cation between him and the Defendant concerning the Service of 3 
bis Son; and it was agreed between them that in — laid to 307. 
the 


Judgment of Law died alſo inteſtate. the next of 


5 * 
8 — — — — — . —— 
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Inferior 
Court. 


2 Cro. 443, 
526. Hob. 180. 
Sid. 348. 


Poſtea. 


the Plaintiff would permit his Son to lerve him, the Deken⸗ 
dant pꝛomiſed to pay the Plaintiff 30 s. The Plaintiff avers that 
he did permit his Son to ſerve him, and that the Defendant hath 
not paid him the 30 s. There was a Uerdict fo2 the Jlatntiff, and 
the Exceptions now taken were: | 

1. Tis not laid that the Juroꝛs were electi ad triand', &c. 

2. Me lays his damage to 30 1. of which a Court Baron 
cannot hold Plea 3 fo2 the difference taken by mp Lozd Coke is 
where Damages are lald under 40 s. Coſts may make it amount 
to mote; but where tis laid above, in ſuch Caſe all is coram non 
Judice ; fo2 which reaſon Judgment was reverſed 3 but in this 
Court the Judge doth not pꝛonounce the Reverſal as tis done in 
the Kings Bench. | | 


Lane verſus Robinſon. 


Reſpaſs fo2 taking of his Cattel; the Defendant fuſtiſies by 
vertue of an Execution in an Action of Treſpaſs bzought 
in a Pundꝛed Court; and the Plaintiff demurred. 


Serjeant Pemberton took two Exceptions to the Plea. 

1. Becauſe the inferio2 Court not being of Recozd cannot 
hold Plea of a Treſpaſs quare vi & armis & contra pacem, but 
it was not allowed; fo2 Treſpaſſes are frequently bzought there, 
and the Plaintiff may declare either vi & armis o; contra pa- 
cem. 

2, The Defendant reciting the Pꝛoceedings below Cath tali- 
ter proceſſum fuit 3 whereas he ought particularly to ſet foꝛth all 
that was done, becauſe not being in a Court of Recozd the Pꝛo⸗ 
ceedings map be denied and tryed by Jury. 


But the Court inclined that it was pleaded well enough, and 
that it was the ſafeſt way to pzevent miſtakes ; but if the Plain⸗ 
tiff had replied de injuria ſua propria abſque tali cauſa, that had 
traverſed all the Pꝛoceedings. Quære whether ſuch a Replication 
had been good, becauſe the Plaintiff muſt anſwer particularly 
that Authozity which the Defendant pꝛetended to have from the 
Court; but no Judgment was given. 


Sherrard 


— 
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Sherrard verſus Smith. 


Reſpaſs Quare clauſum fregit, and fo2 taking away his 

Goods; the Defendant juſtifies the taking by the com- 

mand of the Lozd of the Bannoz, of which the Plaintiff held 

by Fealty and Rent, and fo2 non-payment thereof, the Goods 
were taken nomine Diſtrictionis. 

The Plaintiff replies, that the locus in quo eſt extra, abſq; Her: de ſon 
hoc quod eſt infra feodum : The Defendant demurrs ſpecially, be- Fee, when 
cauſe the Plaintiff pleading hors de ſon fee, ſhould have taken *2 be plead- 
the Tenancy upon him, 9 Co. Bucknal's Caſe, 22 H. 6. 2, 3. Keil- ed. 
way 73. 14 Aſſ. pl. 13. 1 Inſt. 1. b. where this is given as a Rule 


by my Loꝛd Cook. 


Serjeant Pemberton on the other five agreed, that in all Ex parte 
caſes of Afſize, hors de ſon fee is no Plea, without taking the Quer. 
Tenancy upon him, 2 Aſſ. placito 1. And in 5 E. 4. 2. tis laid, 1 - 
that in Replevin the Party cannot plead this Plea, becauſe he 
may diſclaim; but Brook placito 15. tit. hors de fon fee ſaith, 
this is not Law, and ſo is 2 H. 6. 1. and many Caſes after: 
wards were againſt that Book of Ed. 4. and that a Man might 
plead hors de ſon fee, as if there be a Lozd and Tenant hold: 
ing by Fealty and Bent; and he makes a Leaſe foz years, and 
the Low diſtrains the Cattel of the Leflee, though the Tenant 
bath paid the Rent and done Fealty there if the Leſſee alledge 
that his Leſſoꝛ was ſeiſed of the Tenancy in his demeſn, as of fee, 
and held it of the Lozd by Services, &c. of which Services the 
Lo2d was ſeiſed by the hands of his Lefſoz, as by his true Te- 
nant, who hath leaſed the Lands to the Plaintiff; and the Lozd 
to charge him hath unjuſtly avowed upon him who hath nothing 
in the Tenancy, tis well enough, 9 Co. Caſe of Avowries; and 
the reaſon given in 5 Edw. 4. about viſclatmer , will not hold 
now, fo2 that courſe is quite altered, and is taken away by 
the Statute of the 21 H. 8. cap. 19. which Enacs, That Avow- 
ries ſhall be made by the Lord upon the Land, without naming his 


Tenant. 


But in caſe of Treſpaſs there was never any ſuch thing ob- 
fected as here; kao what Tenancy can the Plaintiff take upon 
him in this caſe ? pe cannot ſap tenen liberi tenementi, fo2 this 
is a bare Action of Treſpaſs, in which, though the pleading is 
not ſo founal, pet it will do no hurt; fo2 if it had been only ex- 


tra 
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tra feodum, without the Traverſe, it had been good enough, and 
of that Opinion was the Court in Hillary- Term following, when 
Judgment was given fo2 the Plaintiff (abſente Scroggs) And the 
Chief Juſtice ſaid, That the Rule laid down by my Loꝛd Coke, 
in 1 Inſt. 1. b. that there is no pleading hors de fon fee, with: 

Out taking the tenancy upon him, is to be intended in caſes of 
Aſſize; and do are ali the Caſes he there cites fo2 poof of that 
Opinion, and therefoze (ſo he is to be underſtood; but this is 
an Action of Treſpas bzought upon the Poſſeſſion, and not up- 
on the Title. In the Caſe of Avow2y, a Stranger may plead 
generally hors de ſon fee, and ſo may Tenant fo2 years ; and 
this being in the Cale of a Treſpals, is much ſtronger , and 
if the * deſtroys the Defendants juſtification 3 tis well 
enough. 


Sir William Hickman verſus Thorne & allios. 


Preſcripti- N a Replevin: The Defendant juſtifies the taking, fo2 that 
on againſt the locus m quo was his Freehold, and that he took the Cat- 
Preſcripti- tel there damage kelant. F | 
on, not The Platntiff in bar to the Avowwy replies, that the locus in 
good, with- quo, &. fs parcel of ſuch a Common Field, and preſcribes ta 
out a Tra- have right of Common there, as appendant to two Acres which 
verſe, he hath in another place. | 
The Defendant rejopns, that there is a Cuſtom , that every 
Free-holder who hath Lands lying together in the laid Common 
Field may encloſe againſt him who hath right of Common there, 
and that he had Lands there, and did encloſe : The Plaintiff de⸗ 
murs, and Serjeant Newdigate took Exceptions to the Rejoyn- 

der. ö 


Ex parte 1. Foz that he did not averr, that the Lands which he encloſed 
Quer. did lye together, and therefoze had not bꝛought his caſe within 
the Cuffom alledged: Sed non allocatur, becauſe he could not en: 

cloſe if the Lands had not laid together. 

2, He gives no anſwer to the Plaintiffs right of Common, 

but by argument, which he ſhould have confefſed, with a bene & 

verum eſt, and then ſhould have avoided it, by alledging the Cu⸗ 

* Leon. 20g, tum Of Encloſure; like the Caſe of Ruſſel and Broker, where 
in Treſpaſs fo2 cutting Daks, the Defendant pleads, that he 

was ſeiſed of a Meſſuage in Fee, and pꝛelcribes to have ratio- 

nabile eſtoverium ad libitum capiend' in boſcis; the Plaintiff 

replies, that the locus in quo was within the Fozeſt, and that 

the 
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the Defendant and all thoſe, & c. habere conſueverunt rationabile 
eſtoverium, &c. per liberationem Foreſtarii; and upon a Demurrer | 
the Replication was held naught, becauſe the Plaintiff ought to "i 
have pleaded the Law of the Fozeſt, viz. Lex Foreſtz talis eſt ; oz to | | — 
have traverſed the Oefendants Pyeſcription, and not to have ſet \} 
foꝛth another Pꝛelcription in his Replication without a Traverſe, ue |; 
3. The Defendant ſhould have pleaded the Cuſtom, and then 4 
have traverſed the Pꝛelcription of the Right of Common 3 fo2 he 5 1 
cannot plead a Cuſtom againſt a Cuſtom, 9 Co. 58. Aldred's 1 
Caſe, where one pꝛeſcribes to have a Light, the other cannot pꝛe⸗ ve | 
ſcribe to ſtop it up. i 


Serjeant Pemberton contra. he laid that which he took to be Ex parte 
the only Queſtion in the Cale was admitted, viz. That ſuch a Def. If 
Cuſtom as this to encloſe was good; and ſo it has been adjudged 1 
in Sir Miles Corbet's Cale, 7 Co. But as to the Dbjections þ 
which have been made, the Oefendant admits the Pꝛelcription | 1 
fo2 Right of Common, bat ſaith, he may encloſe againſt the TW 
Commoners, by reaſon of a Cuſtom, which is a Barr to his 1 
very Right of Common, and therefoze need not confeſs it with a N 
bene & verum eſt, neither could he traverſe the Pꝛeſeription, 10 
becauſe he hath admitted it. Tis true, where one pzelcribes to 1 
have Lights in his Houſe, and another p2eſcribes to ſtop them | 1 
up ; this is not good, becauſe one Pꝛeſcription is direaly con- wt! 
trary to the other; and fo2 that reaſon one muſt be traverſed ; | 1 
but here the Defendant hath confeſſed, that the Plaintiff hath a 1 


Right of Common, but tis not an abſolute, but a qualified Right, 4 
againſt which the Defendant may Encloſe ; and here being two 11 
Piꝛelcriptions pleaded, and one of them not being conkeſſed, "Rik |; 
it muſt from thence neceſſarily follow, that the other is the Iſſue 170 
to be tryed, which in this Caſe is, whether the Defendant can | 1 
encloſe oꝛ not. | OY 9 
8 {FM} 
The Chief Juſtice > and the whole Court were of Opinion, Curia. —_ 
that where there are ſeveral Free-holders , who have Right of 1 ö 
Common in a Common Field, that (ich a Cuſtom as this of il | 
encloſing is good, becauſe the remedy is recipꝛocal; fo2 as one may 14 


encloſe, ſo. may another. But Juſtice Atkyns doubted much of 
the Caſe at Bar, becauſe the Defendant had pleaded this Cu- | W 
ſtom to Encloſe in barr to a Freeholder , who had no Land in il: 
the Common Field, where he claimed Right of Common, but WM 
peeſcribed to have (ſuch Right there, as appendant to two Acres of ip! 
Land he had alibi, fo2 which reaſon he pꝛaped to amend upon pay- { ! 
ment of Coſts. | 

Þ Attorny 
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Attorny General verſus Sir Edward Turner, in Scaccario. 


of the Kings ' tents granted ſeveral Lands in Lincoloſhire, by expreſs 

Grant. flihzds; and then this Clauſe is added, upon which the Queſtion | 
did ariſe, Nec non totum illud fundum c ſolum & terras ſuas 
contigue adjacen to the;JMemiſſes, quæ ſunt aqua coqperta vel 
quæ in poſterum de aqua poſſunt recuperari; and .aftetwards a 
great quantity of Land was gained from the Sea; and whe⸗ 
ther the King oz the Patentee was intituled to thoſe Lands, 
was the Queſtion. 


Deviſe of Sawyer fog the Ring argued, that he had a good Title, becauſe 
a poſſibility the Gant was bold, he having only a bare poſſibility in the thing 
good by a granted at that time. 
Common N 24 i 
perſon © But Levis on the other ſive inſiſted, that the Gyant of thoſe 
Was, ands was good, becauſe the King may ©2ant what he hath not 
1 Bulſt. 194. in poſſeſſion, but only a poſſibility to have it. But admitting:that 
he could not make ſuch a Gꝛant; yet in this Caſe there is Luch 
5 a certainty as the thing it (elf is capable to have, and iu which 
| he King hath an Intereſt 3 and it is hard to ſay that be hach 
4 Intereſt in a thing, and pet cannot by any means Diſpoſe 
of it. 
Ik it Gould be objected, that nathing is to pals hut what js 
contigue adjacen” to the Jyemiſles granted, audiheretoze am Juch 
oꝛ fome ſuch {mall matter muſt paſs and uo moze 5 cevtainiy chat 
was not the intention of the King, whoſe Gꝛants are to be con- 
ſtrued favourably, and very bountifully fo2 his Þonour, and not 
to be taken by Inches. 
Poſtea, I there are two Marſhes adjoyning, which are the Kings, 
Company and he grants one of them by a particular name and deſcrip- 
of Tronmom tion, and then he grants the other contigue adjacen ex parte au- 
ger: and ſtrali, certatulp the whole Marſh will paſs 3 and tis very uſual 
Noy/or. in pleading to lap a Pan is leiſed of a Paule o2 Cloſe, and of 
another Houſe, &c. contigue adjacen, that is to be intended of 
the whole Doule. 
In this Caſe the King intended to paſs ſomething when he 
granted totum fundum, &. but if ſuch conſtrunion ſhould be 
made as inſiſted on, then thoſe wozds would be of no ſignifica- 
tion. Tis true, the wand illud is a Relative, and reſtratns the 
general woꝛds, and implies that which may be ſhewn, as it were 
with 


Expoſition Tons x. The Caſe was, Viz. The King by:Letters Ha⸗ 


Paſch. 28 Car. IL in 3 


with a Finger; and therefoze in Doddington's Caſe, a Gzant . co. 32. 
omnia illa Meſuagia, ſcituate in Wells, and the Douſes were not 
in Wells, but ellewhere; the G2ant in that Caſe, was held void, 
becauſe it was reſtrained to a certain Uillage, and the Pꝛonoun 
illa hath reference to the Town; but in this Caſe there could 
be no ſuch certainty, becauſe the Land at the time of the G2ant 
made, was under Mater. 
But ik the Patent is not good by the very wozds of the Gzant, 
the non obſtante makes it good, which in this Caſe is ſo par⸗ 
ticular, that it ſeems to be deſigned on purpole to anſwer thoſe 
Dbjeaions of any miſtake oz incertainty, in the value, quantity, 
02 quality of the thing granted, which alſo ſupplies the defects 
fo2 want of right inſtruction given the King, in all caſes where 
he may lawkully make a Gzant at the Common Law, 4 Co. 34. Moor pl. 571: 
Bozuns Caſe, 
And there is another very general Clauſe itt the Patent, viz. 
Damus præmiſſa adeo plene, as they are 02 could be in the Kings 
hands, by his Pꝛerogatibe oz otherwiſe. * Adeo plene are opera- Ante 
tive wozds, Whiltlers Caſe 10 Co. And there is alſo this Clauſe 
omnes terras noſtras infra fluxum & refluxum maris, Tis true, theſe 
woꝛds præmiſſis przd' ſpectan do follow; from whence it may be 
objected, that they neither did oz could belong to the Pꝛemiſſes; 
and admitting it to be ſo, pet the Law will rejea thoſe wozds, 
rather than avoid the Gzant in that part. 
In the Caſe of the Abbot of * Strata Marcella, the King grant: * 9 Co. 27. b. 
ed a Manno Et bona & catalla felonum dicto Manerio ſpectan; 
now though ſuch things could not be appendant to a Yannoz, yet 
it was there adjudged that they did paſs. 
Such things as thele the King hath by his Pꝛerogative, and 
ſome things the. Subject may have by Cuſtom oꝛ ]elſcription; as 
Wrecks , &c. and in this very Caſe tis ſaid, that there is 
a Cuſtom in Lincolnſhire, that the Lows of Mannozs ſhall 
have dereli> Lands, and tis a reaſonable Cuſtom 3 fo2 if the 
Sea waſh away the Lands of the Subject, he can have no re- 
compence, unleſs he ſhould be entituled to what he gains from 
the Sea; and fo2 this there are ſome Authozities, as Sir Hen- 
ry Conſtable g Caſe, 5 Co. Land between High-Water and Low- ,, wy 
Mater Mark may belong to a Yanno? : i 
But no Judgment was given. 


Sid. 149 
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Morris verſus Philpot in B. R. 


Releaſe by The Plaintiff as Executoz to T. bꝛings an Action of Debt 
an kxecu- againſt the Defendant, as Adminiſtratoꝛ to S. fo: a Debt 
or .pelore Due from the laid inteſtate, to the Plaintiffs -Teſtatoz, The De- 
opate. fendant pleads, that the Plaintiff releaſed to him all Brewing Uel- 
ſels, 8c. and all other the Eſtate of S. lately deceaſed (this Re. 
leaſe was befoze pꝛobate of the CUill,) to which Plea the Plain- 
tiff demurred ; and whether this Releaſe was a good Baer to the 

Plaintiffs Action was the Queſtion. 
Ex parte It was ſaid fo2 the Plaintiff, that it was not; fo2 if a Conu- 
Quer. ſee releaſe to theCogniſo? all his right and title to the Lands of the 
| Cogniſoz, and afterwards ſues out Execution, yet he may extend 
the very Lands ſo releaſed; ſo if the Debtee releaſe to the Debtoz 
all his right and title which he hath to his Lands, and after- 
wards gets a Judgment againſt him, he may extend a Moilety of 
the ſame Lands by Elegit ; the reaſon is, becauſe at the time of 
theſe Releaſes given, they had no title to the Land, but only an 
inception of a right, which might happen to take place in futuro; 
ſo here a Releaſe by the Executo2 of the Debtee to the Abmint- 
ſtrato2 of the Debtoz, befoze Pꝛobate of the TUill, is not good; 
becauſe by being made Execiito?, he had only a poſſibility to be 
entituled to the Teſtatozs Eſtate, and no Jntereſt till P2obate, 
fo? he might refuſe to prove the ill, oz renounce the Execu⸗ 
to2lhip. It 5s true, a Releaſe of ail * Actions had been good by the 
Crecuto2 befoze Pꝛobate, becauſe a right of Action is in him, and 
a Debt which conſiſts meerly in Action is thereby diſcharged 3 but 
in ſuch caſe a Releaſe of all right and title would not be good, fo? 

the reaſons afozeſatd, 

But ko; the Defendant it was inſiſted, that this Releaſe was a 
good Plea in Barr, fo? if a Releaſe be made by an Executoz 
of all his right and title to the Teſtatozs Eſtate, and then the Ex⸗ 
ecuto? fues the Party Releaſed (as the Adminiftrato2 is ſued in 
this Cale) fo2 a Debt due to the Teſtatoz, the Releaſe is good; 
becauſe if he had recovered, in this Caſe the Judgment muſt be de 
bonis Teſtatoris, which is the ſubject matter, and that being releaſed, 
no Action can lye againſt the Admtniſtratoz, Adjornatur. 
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Piggot Leſſee of Sir Thomas Lee verſus the Earl of 
Salisbury. 


Intrat' Pafch. 26 Car. 2. Rot. 609. 


N Eieament foz fourt#n Houſes and ſome Gardens in the Warranty 
Parich of St. Martin in the Fields; the Juty und as to where by 


all but one Moiety fo the Defendant, as foz the other Mole. diſplacing 


ty they find that theſe were fozmerly the Þouſes of one of a Right 
Nightingale, who was ſeiſed thereof in Fr, and mnde a Leaſe b a Fine 
of them which commenced 1 Apr. 7 Jac. yet in being. "2 

That the Reverſion deſcended to Briget his Daughter and peir, de Tei 
who 8 William Micron, by whom the had a Daughter nained jones 68. 

Zabet h. 

That upou the Marriage of the ſaid Elizabeth with Francis the 
Don of Sir Oliver Lee, by Fine and other Settlements theſe 
Douſes were ſettled to rhe uſe of the faid Bridget fo2 Life, then to 
the uſe of Francis Lee and the ſatd Elizabeth, and the Þeirs on 
the Bodp of the (aid Elizabeth to be begotten by Francis. 

And fo2 want of ſuch Jaue to William Mitton fox Life, and af- 
terwards to the right Heirs of Bridget Mitton fo2 ever, 
William Mitton and Bridget his Wife before the expiration of 
the Term levp a Fine ſur conceſſerunt to two Cogtifes, where- 
in the laid husband and Mile conced' tenementa pred? & totum 
& quicquid habent in tenementis præd cum perti fo the Life 
of the laid husband and Tlike, and the Survivoz of them wich 
Puclamations. $5 

They find that the Leſſ& fo2 years attozmed, and that tHe Rue 
thus levied was in Truſt fo2 the Earl of Salisbury, and * 
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Queſtion. 


fore the firſt day of February befoze the Action bꝛought he entred 


by the direction of the two Cognizees, and that he was leiſed prout 
Lex poſtulat. 

That 1 Febr. 7 Jac. Sit Oliver Lee, Francis Lee his Son and 
Deir, and Elizabeth his TWife, William Mitton and Bridget his 
TUife, by Bargain and Sale convey the Pꝛemiles to the Earl 
and his Þeirs, which was enrolled in Chancery, in which Ded 
there was a Tlarrantp againſt Sir Oliver and his Heirs, 

That in the ſame Term, viz. Octab. Purificationis, William 
Mitton and Bridget his Wife, levyed a Fine ſur Cogniſance de 
droit come ceo, &c. to the Earl. 

That Francis Lee was Son and Heir of Sir Oliver Lee. 

That Str Oliver and Elizabeth died in the Life-time of Francis, 
and that Francis died leaving Jſſue Sir Thomas Lee, the now 
Leſſo2 of the Platfntiff. 

That the Marranty diſcended upon him being inheritable to 
the Eſtate Tail. 

That the Eſtate of the Earl of Salisbury deſcended to the pe⸗ 
ſent Earl, who was the Defendant. | 

That Sir Thomas Lee entred and made a Leaſe to the Leſſo2 
of the Plaintiff, : 

The Queſtfon upon this Special Uerdia was, if by the Fine 
ſur conceſſerunt levied 7 Jac. the Eſtate which the Husband and 
Wife had in poſſeſſion only paſſed, 02 whether that and the 
Eſtate fo2 Life, which the Wusband had after the Tail ſpent, 
paſſed likewiſe. 

If the latter, then they paſſed moze than they could lawfully 
grant, becauſe of the intervention of the Eſtate Tall; and then 


*co.Lir.338.b this Fine wzought a * diſplacing o2 diveſting the Eſtate of Wil- 


liam Mitton fo; Life in Reverſion and turned it into a Right; 


and if ſo, then this collateral TUarranty of Sir Oliver Lee will 


Ex parte 
Quer. 


diſcend on Sir Francis, and from him to the Plaintiff, and will 
barr his Entry; But if the Eſtate was not diſplaced and turned 
into a Right at the time of the TUarranty, then the Heir is not 
barred by this collateral {Uarranty of his Anceſtoz. 


This Caſe we s argued by Serjeant Pemberton fo? the Plaintiff, 
and by Sir William Jones the Attoꝛny General foz the Defendant. 


And fo2 the Plaintiff it was ſaid, that this Fine paſſed only 
the Eſtate which William Mitton and his Nike had in poſſeſſion 
— no other, and therekoze wozked no diveſting; and his Rea 

ons were: 


I, Such 
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I, Such a Conſtrucion ſeems moſt agreeable to the intention 
ok all the Parties to the Fine. | 
Fine. 

3. It will be moſt-agreeable both to the Judgments and Opi⸗ 
nions which have koꝛmerly been given in the like Caſes, 

And as to the ſirſt ot theſe it will be neceſſary to conſſder what 
will be the effect and conſequence of levping this Fine both on 
the one ſide and the other. Jt cannot be denyed but that there 
was a Purchaſe:intended to be made under this Fine, and that 
the Parties were willing to pals away their Eſtate with the leut 
hazard that might be to themſelves ; neither can it be imagine 


2. It may well ſtand with the Nature and the Mods ok the 


that they intended to defeat this Purchaſe as ſoon as it was 


made, which they muſt do ik this Fine works a Foxfeſttive 3 F62 
then he in Remainder in Tail is entituled to a {preſent Entry, 
and ſo the Eſtates fo2 Life which the Baron and Feme 'hid a 
loſt, and there was a poſſibility alſo of loſing the Weverſionin te, 
which the Tenant in Tail after his Entry might Have vurred 
by a Common Recovery. 

And had not the Parties intended only to paſs both the E 


ſtates, 
which they lawfully might paſs, why did they tevy this me fac 
conceſſit? They might have levyed a Fine ſur 'Cogniſance de 
droit come ceo, &c. and that had been a Difleiſin. 
Beſides what need was there fo2 them to mention any Ettate 
which they had in theſe Poules, ik they had intended a Difſefin ? 
But this being done, ſuch a Conſtructton is to be made as may up- 
port the intent of the Parties; and it would be very unreatenabie, 
that what was intended to pꝛelerve the Eſtate ſhould now be ad. 
judged to work a Dilſeſin fo as to foxkeit it; and ſuch a Ditleiſin 
upon which this collateral Warranty ſhall operate and barr the 
Eſtate in Remainder, | | 
And therefoze no moze thall paſs by this Fine than what lawful- 
ly maps and rather than it ſhall be conſtrued to wok a Wrong, 
the Eſtate ſhall paſs by fractions ; fo2 both the Eſtates ok WII. 
liam Mitton fo2 Life, are not ſo neceſſarily joyned and unfted by 
this Fine that no room can be left fo2 ſuch a Conſtrun ion. 


2, Such a Conſtruction will not agree with the Nature and 


WMoꝛzds of this Fine. 'Tis true, a Fine as it is of the moſt ſo⸗ 
lemn and of the greateft Atithozity, ſo tis of the greateſt foꝛce and 
efficacy to convey an Eſtate, and the moſt effeaual Feoffment of 
Reco where tis a Feoffment, and likewiſe the moſt effecual 
Releaſe, where tis to be a Releaſe, 
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But on a bare Agrment made in Actions between the De- 
mandant and Tenant at the Barr, and dꝛawn up there, the 
Judges will alter and amend ſuch Fines, if they did not in all 
things anſwer the intention of the Parties. 

*Tts agreed that Fines can wozk a Diſſeiſin when they can 
have no other Jnterpzetation, as if Tenant pur auter vie leby 
a Fine to a Stranger fo2 his own Life, tis moze than ſuch a Te⸗ 
nant could do, becauſe his Eſtate was during the Life of another 
and no longer, i 

So a Fine ſur Cogniſance de droit, &c. implies a Fir, which 
being levyed by any one who has but a particular Eſtate will 
make a Diſſeiſin. | 

But this Fine ſur conceſſit has been always taken to be the 
moſt harmleſs of all others, and can be compared to nothing 
elſe than a Gꝛant of totum ſtatum ſuum & quicquid habet, &c. 
by which no moze is granted than what the Cogniſoꝛ had at the 
time of the Gzant, and ſo it hath ben always conſtrued. 

Indted there is a Fine ſur conceſſit which expꝛeſſes no Eſtate 
of the Gzantoz, and this is pꝛoperly levyed by Tenant in Fee oz 
Tail; but when particular Tenants paſs over their ſeveral E- 
ſtates they generally grant totum & quicquid habent in tene- 
mentis prædictis, being very cautious to expzeſs what Eſtate they 
had therein. 

CUhen this Fine ſur conceſſit was firſt invented the Judges in 
thoſe days looked upon the TUozwws quicquid habent, &c. to be 
inſignificant, and fo2 that reaſon in Anno 17 E. 3. 66. they were 
refuſed: The caſe was; Two Husbands and their CUives levied 
ſuch a Fine to the Cognilee, and thereby granted totum & quic- 
quid habent, &c. which TWows were rejected, and the Judge 
would not paſs the Fine, becauſe if the Party had nothing in 
the Land then nothing paſſed; and ſo is 44 Ed.3. 36. By which it 
appears that the Judges in thole times thought theſe Fines did 
paſs no moe than what the Cogniſo2 had; and fo? this there are 
multitude of Authozities in the Year Books. 

Now theſe Mods cannot have a ſigniſication to enlarge the 
Eſtate granted, they ſerve only to explain what was intended to 
paſs ; fo2 fn the Cale at the Barr, if the G2ant had been tot um & 
quicquid habent in tenementis prædictis there would have been no 
queſtion of the Eſtate granted 3 but the Cogniſoꝛs having grant. 
ed tenementa prædicta, they ſeem by theſe ſubſequent TUlows to 
recollec themſelves, viz. totum & quicquid habent in tenemen- 
tis prædictis. | 


Object. 
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Object. But it may be objected that the Limitation of the E. 
ſtate, viz. durante vita eorum & alterius eorum diutius viventis 
wozks a Diſſeiſin, becauſe by thoſe Nozds two Eſtates fo2 Life 
paſs entire in poſſeſſion, whereas in truth there was but one 
Eſtate fo2 Life of the husband, in poſſeſſion ; and therefoze this 
was moze than they could grant, becauſe the Eſtate Tayl came 
between the Eſtate which the Þusband and 77life had fo2 their 
Lives and fo; the Survivo2 of them, and the Eſtate which the 
Husband had fo2 his own Life. 
And this ts farther enfozced by that Rule in Law, That Eſtates 
ſhall not paſs by fractions; fo2 otherwiſe there can be no reaſon 
why they ſhould not thus paſs. 
Anſw. But this Rule is very kallible, and not ſo much to be 
regarded; tis true, the Rule is ſo far admitted to be true, where 
without inconveniency Eſtates may paſs without fracion ; but 
where there is an inconventency it may be diſpenſed withal, it be- 
ing ſuch an inconveniency as may appear to the Judges to make 
the thing granted, to go contrary to the intent of the Parties. 
And that ſuch Interpꝛetations have been made, agrees with 
the third Reaſon p2opoſed in this Caſe, viz. That it hath recet- 
ved countenance by judicial Dpintons and determinations in foz- 
mer Judgments, 14E. 4. 4. 27 H. 8. 13. 1 Co. 67. Bredons Caſe, 
which was thus; Tenant fo2life,remainder in tayl to A. remainder 
fn tayl to B. Tenant fo? life, and he in the firſt remainder levied 
a Fine ſur cogniſance de droit come ceo; twas adjudged that this 
was noDiſcontinuance of either of the Remainders becauſe each ot 1. 1. fl Abr. 
them gave what he might lawfully, viz. The Tenant foz Life 1 Inſt. 4 * 
granted his Eſtate, and the Remainder-man paſſed a Fee-ſimple Co. Gar 406. 
determinable upon his Eſtate Tail, and yet each of their Eſtates 


were ſtill divided. 


On the other ſide it was ſaid, that in all Caſes where the perſon 
who hath a particular Eſtate,takes upon him eſther by Feoffinent in 
pais 02 by Fine, which is a Feoftment on Recod, to grant a greater 
Eſtate than he hath (as in this Caſe is done) though poſſibly the 
Eſtate of the Gzantie may determin befoze that of the Ozantoz,yet 

tis a diſplacing the Reverſion 3 as if a Yan has an Eſtate fo2ten 
Lives, and makes a O2ant fo2 the Life of another; here is a pol⸗ 
ſibility, that the Eſtate which he granted may be longer than the 
Eſtate he had in the thing yranted, becauſe one Man may lurvive 
the Ten, and fo? that reaſon tis a diveſting. 

1. In this Caſe the Eſtate which the Husband and Wife had 
ts to be conſidered, 

2, What they granted, 


Q And 
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And by comparing of theſe together it will appear whether they 
granted moze than they had: The Hugband and like had an E- 
ſtate fo2 the Life of the Mike, and (after the Eſtate Tail) the 
Þusband had an Eſtate foz his own Life, now they grant an 
Eſtate fo2 the Life of the Husband and Mike and the Survivo? 3 
That is this but one entire Eſtate in poſſeſſion ? No other Jnter- 
petation can be agreeable to the ſenſe of the Moꝛds; fo2 if it had 
been granted accozding to the true Eſtate which each had, then it 
ſhould have been, firſt koz the Life of the Mike, and after the 
Tail ſpent, then fo? the Life ot the Þugband. 

The next thing to be conſidered is, TUhether the Eſtate ſhall 
paſs entire 02 by fractions? And as to that I need ſay no moꝛe than 
only to quote the Authozity of that Judgment given in Garret and 
Blizard's Caſe, 1 Roll. Abr. & 55. which is ſhoztly thus, viz. Tenant 
koꝛ Life,Remainder fo2 Life, Remainder in Tail, Remainder in Fee 
to the Tenant fo2 Life in Remainder ; this Tenant ko: Life in Re- 
mainder levies a Fine come ceo, & c. it was adjudged a Foxfetture 
of his Eſtate fo2 Life; ſo that the Remainder Man in Tail might 
enter after the death of the Tenant fo2 Life in poſſeſſion ; fo? it 
ſhall not be intended that he paſſed his Eſtate by fractions, viz. an 
Eſtate in Remainder fo2 Life and a Remainder in Fe expedant 
upon the Eſtate Tail, but one entire Eſtate in poſſeſſion 3 and 
tis not like the Authozity in Bredon's Caſe, fo2 there the Eſtate 
fo2 Life and the Eſtate Tail followed one another. 

Next it is to be conſidered, whether after they granted om- 
nia illa tenementa, the ſubſequent TUozds & totum ſtatum ſuum, 
&c. do not come in by wap of Reſtriction, and qualifie what went 


beloze. 


Litt. 345. 


* But thoſe ſubſequent Mods are placed in this Fine, not by 
way of Reſtridtion but of Accumulation. 

Jn Littleton Sect.613. tis (atd, that if Tenant in Tail grants all 
his Effate in the Tenements, Habendum all his Eſtate, &c. in this 
Cale the Altene& hath but an Eſtate fo2 the Lice of the Tenant in 
Tail; and tis obſervable that rotum ſtatum in the Caſe put by 
Littleton is both in the Pꝛemiſſes and the Habendum : But if J 


will grant tenementa prædicta in the Pzemiſſes, and then make 


another Limitation in the Habendum, there totum ſtatum & quic- 
quid, &. can make no Reſtriction , if it {hould, it will ſpoil moſt 
Conveyances. 

It is agried, that if thoſe TUo2ds had bien omitted in this Caſe, 
then by this Fine the Reverſion would be diſplaced, and therefoze 
much weight is laid upon theſe WWozos to explain the meaning of 
the Parties thereby, and that when they granted tenementa prædicta 
they meant totum ſtatum, &c. 

But 
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But here is no ground fo2 ſuch an Interpꝛetation; tis an entire 
Ozant of the Houſes by the Mods Tenementa prædicta; ann 
the ſubſequent TUo2ds ſhall never be allowed to make ſuch a Re- 
fſiriction which ſhall overthꝛow the frame of the Died. 

Ik a Pan, who has no Eſtate in the Land, paſſes it by Dd, 
this ſhall wozk againſt him by way of Eſtoppel ; and theſe 
TUowds totum & quicquid, &c. which are uſual in all Convep⸗ 
ances, ſhall make no alteration of the Law; fo2 if ſuch con- 
ſtruction ſhould be made of theſe TUo2ds, as hath been objecked, 
then in all Deeds where they are inſerted, if it happen that the 
Party hath no Eſtate, oꝛ a void Eſtate, nothing paſſes ; and then 
Covenants, Eſtoppels, and Warranties would be no Securities 
in the Law. 

2, Theſe Wozds totum & quicquid, &c. come in a diſtinc 
Clauſe of the Gzant ; the pꝛecedent (Uows are, Tenementa præ- 
dicta & totum ſtatum & quicquid, &. reddiderunt, which are two 
parts, a Gꝛant and a Releaſe, and have no dependance upon each 
other, being diſtinct Clauſes, and therefoze theſe Moꝛds ſhall not 
be any Reſtridion of the fozmer; but if one Clauſe be carried 
on with a connexion, ſo as tis but an entire ſentence in ſuch 
Caſe a Man may reſtrain either general o2 particular Tos, 
Hob. 171. in Stukely ad Butler's Caſe. | 

3. Admitting theſe Mozds are a Reffriction of the fo2mer, 
yet the Eſtate is (0 limited, that if the firſt TUows were out of 
the Cale, this later Clauſe he ſaid was enough fo2 his purpoſe, 
fo2 the Gzant is not in the uſual TM oꝛds by which Eſtates paſs, 
viz. Eſtate, Right, Title, Intereſt, but Totum & quicquid, &c. 
fo2 the Lives of the Gzantozs and the Survivoz, which ſhews that 
they took upon themſelves to grant fo2 a longer time than they 
had in poſſeſſion ; if they had only granted it fo2 both their Lives, 
they might have ſome colourable pꝛetence. 

4+ 'Tis apparent from the Clauſe of the TUarranty that the 
intent of the Parties was to grant an Eſtate expeeſly in pol⸗ 
ſeſſion fo2 the Lives both of the HÞusband and his TUife 3 fo2 tis 
that which the Sꝛantte ſhall hold, 8c. during their Lives and the 
longeſt Liver. 

Object. The Cale of * Euſtace and Scaven has been objected t * 2 Rol. Abr. 
'Tis repozted in 2 Cro. 696. which is, Feme Covert and A. are 3% 403. 
Jointenants fo2 Life, the Þusband and Wife levp a Fine to A. 
the other Jointenant, and grant the Land and totum & quicquid 
habent, &c. to him during the Life of the TUife with Marrantp, 
the Mile ſurvives A. her Companion; Adjudged that theſe Mods 
Totum & quicquid ſhall not enure by way of Ozant and ſeverance 
of the Jointure ok the Moietp, ko: 8 there would be an _ 
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1 Roll. Abr. 
856. 


pancy ; but they are reſtriaibe only to the Eſtate of the Mike, 
and ſhall enure by way of Releaſe to A. (o that after his death he 
in Keverſion may enter. 

Anſw. Jt would not be a Queſtion in that Caſe, whether theſe 
Mods were reſtrictive o2 not, fo2 nothing was granted but what 
might lawfully paſs, viz. during the Life of the Mike the other 
Joyntenant; neither was there any ſtreſs laid on thoſe TUo2ds ; 
fo2 M2. Juſtice Jones, who was a Learned Man and repoꝛted 
the ſame Caſe fol. 55. hath made no mention thereof, but hath 
wholly omitted thoſe TUozbds, which he would not have done, if 
the Caſe had depended upon them. 

2. Object. Next, the Fozm of this Fine has been objeced, 
and a Pꝛeſident was cited Raſt. Entr. 241. where ſuch a Fine was 
levied and nothing paſſed but fo2 the Life of the Tonuſoz. 

Anſw. But no Authozity can be pꝛoduced, where a Man that 
had an Eſtate fo2 Life in Poſſeſſion and another in Remainder, 
and granted by the lame TU{o2ds, as in this Cale, but that it was 
a Forfeiture. 

3. Object. That the Law will not make a Conſtruction to wozk 
a Wrong, and therefoze if Tenant fo; Life grant generally fo2 
Life, ft ſhall be interpꝛeted during the Like of the Gzantoz, 

Anſw. That Caſe is without expzeſs TUo2ds, oz ſhewing any 
time fo2 which the Szantee ſhall have the thing granted; and 
therefoze the Law reſtrains it to the Life of the G2zantoz, becauſe 
it will not make Moꝛds which are doubtful and of fncertain ſig⸗ 
nification to do any Wrong : But where there are expꝛeſs Moꝛds 
as in this Caſe, no other Conſtruction can be made of them but 
that an Eſtate in poſſeſſion was thereby intended to paſs. 

4. Object. That this Fine and Gꝛant muſt be conſtrued to enure 
accoꝛding to the intent of the Parties, ut res magis valeat, and 
they never intended to make a Fozfeiture. 

Anſw. Certainly no Man ever intended to make a Forfeiture 
of his own Eſtate, thoſe are generally the effects of Ignozance 
and not of the Till, as the Caſe of Gimlet and Sands, Cro. 
Car, * 391. where Tenant in Fee makes a Feoffment to two to 
the uſe of himſelf fo2 Life, then to the uſe of his TWife fo2 Life, 
Remainder in Tail to his Son and Heir, Kemainder to his own 
right Heirs ; and afterwards he made another Feoffment to Smith 
with Marranty; the Mother and Son join in another Feoffment, 
adjudged that this was a Foxfeiture of her Eſtate fo? life, though 
ſhe had no notice of the CUarranty made by her Pusband; fo2 the 
Feoffment made by him was a publick act upon the Land, and 
ſhe ought to have taken notice of it; and though by her jofning 


in the Feoffment with her Son, ſhe did not intend to kozkeit her 


Eſtate 
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Eſtate, pet the Law adjudges accozding to what is done: But 
in the Cale at Barr, the intention of the Parties map be 
collected by the Ack done; and there is great reaſon to p2e- 
(ume, that the Parties thereby intended to diſplace the Re- 
verſion; fo: the pusband joyning in the Fine, and in the 
3 (if it was no diveſting) the Uarranty is of no 
uſe. 

Another Objection has been only mentioned, which is, that 
admitting this ſhould amount to a dilplacing!, if the eſtate 
had been in poſſeſſion; pet in this Cale it would not, becauſe 
it was prevented by the Leale fo2 years in being. 

But that cannot hinder the execution of this Fine; tis a 
Fine ſur conceſſit, which is executozy in its nature, and doth not 
paſs any Eſtate, oz take any effec till executed, and ſo is the 
Book, 41 5.3. 14. b. 

But in this Caſe the Fine was executed, which may be by mat- 
ter in pais, as well as by Scire facias, and as to this purpoſe , 
may be executed by the entry of the Tonuſoz, without futng out Rep. : «6. 
any Execution, 38 Ed. 3. Brook tit. Scire facias 199. Dyer 376. b. 

Ik there had been a Fine executed, there would have been lit: | 
tle doubt left in this Caſe 3 and by the Attoznment of the Lel⸗ 
ſee ko; years, it muſt be admitted that this Fine was execu⸗ 
ted, as 8 Ed. 3. f. 44. F02a Fine of a Reverſion may be executed 
to all purpoſes by the Attoznment of the Leſſee fo; years ; and 
if ſo, when a Fine executozp is once executed, tis as good as 
a Fine ſur Conuſance de droit come ceo, to make a forfeiture of 
the particular Eſtate. | 
bere a Feoffment is made, and a Leaſe fo2 years is in 
being, the Feoffment is not good; becauſe in ſuch caſe there 
muſt be a p2eſent tranſpoſition of the Eſtate, which ts hindzed 2 Moor 
by the Leaſe. N 

But in caſe of a Fine, which is a Feoffment upon Reco2d, 

d. Leaſe fo2 years is no impediment 02 diſplacing of the Reverſt- 
on; fo2 if Tenant in Tapl, expectant upon a Leaſe fo2 years, 
levy a Fine, tis a diſcontinuance of the Tayl, and notwithſtand⸗ 
ing this Leaſe, the Fine has ſuch an operation upon the Free- 
hold, that it diſplaces the Reverſion in Fee, Co. Lit. 332. And 
therefoze if a Leaſe foz years pzevents not a Diſcontinuance, 
it will much leſs hinder a diſplacing in this caſe. 

But na Judgment was given now in this Cale; another mat- 
ter being debated, whether the Plaintiff could have Judgment, 
becaule he was barren by the Statute of Limitations 3 fo2 it did 
not appear that he had been in poſſeſſion fo2 twentyyears paſt, and 


the 
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the Uervic hath not found any Claim, 02 that the Plaintiff was 
within the Pꝛoviſo of the Ad. 


Waterfield verſus the Biſhop of Chicheſter. 


Oath Ex Of- Prohibition was granted laſf Eaſter-Term, to the Biſhop 
ficio not to of Chicheſter, upon a Suggeſtion made by Waterfield, that 
P — he veing choſen Churchwarden of the Parich Church of Arun- 
— del in the County of Suſſex, the Biſhop tendered him an Dath 
ex officio, which was, that he ſhould Pꝛelent every Pariſhioner, 
who had done any Dffence, 02 neglected any Duty mentioned in 
certain Articles, contained in a pꝛinted Book delivered to him; 
ſome of which Articles concern the Church warden himſelf, and 
ſo in effec he was to wear againſt himſelf, in caſe of any default, 
Sid. 232. Which is expꝛelsly againſt the Statute of 13 Car. 2. cap. 12. which 
pꝛohibits any perſon having Eccleſiaſtical Juriſdiction, to admi⸗ 
niſter the Dath ex officio, o any other Oath , whereby the per⸗ 
ſon to whom tis adminiſtred, map be charged to accuſe himſelf 
of any criminal matter, whereby he may be lyable to any Cen⸗ 
ſure 02 puniſhment 3 and becauſe the Biſhop had Excommunica⸗ 
ted him fo2 refuſing ſuch Dath, he pꝛaped a Pꝛohibition, which 
was granted, quoad the compelling him to make any anſwer 
to the ſaid Articles concerning Himſelf, and the Excommunica⸗ 
tion was diſcharged, | 


But now upon the motion of Serjeant Brampſton a Conſul- 
tation was awarded, becauſe it appeared by the Affidavit of the 
Commiſſary who tendꝛed this Dath, and likewiſe by the ac of the 
Court, that he was Excommunicated fo2 refuſing to take the 
Dath of a Church warden, accozding to Law, which was the on- 
lp Oath tendzed, and therefoze the ground of the Pꝛohibition 
being falſe, a Conſultatton was awarded. 

In this Pyohibition it was recited, That the Biſhop cannot 
give an Dath but in two caſes, viz. in matters Teſtamentary, 
and Matrimonial , whereas they have authoztty in many caſes 
moꝛe; tis true alſo, that until bis Juriſdidion was increaſed by 
Act of Parliament, he could hold Plea in none but thoſe two 

487, Cauſes, but by the Statute De circumſpecte agatis, and ok Arti- 
culi Cleri, he may now hold Plea in many other caſes. 


The Biſhop tnfozmed the Loꝛd Chief Juſtice, that the Plain. 
tiff Waterfeild Had cauſed 2000 of the Pꝛohibitions to be pzint- 
ed in Engliſh , and had diſperſed them all over the en 
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fntituling them a true tranflated Copy of a Writ of Pꝛohibition, 
granted by the Lo2d Chief Juſtice, and other the Juſtices of the 
Court of Common Pleas, in Eaſter-Term, 1676. againſt the Bt- 
ſhop of Chicheſter, who had pꝛoceeded againſt and Exrcommuni⸗ 
cated one Thomas Waterfield, a Churchwarden, ko; refuſing to 
take the Dath uſually tendzed to perſons in ſuch Office; by 
which Writ the Illegality of all ſuch Daths is declared, and 
the ſaid Biſhop commanded to take off his Excommunication: 
And this was declared by the Court to be a moſt ſeditious Li. 


bel, and gave oꝛder to enquire after the Pinter that he might be 
pꝛoſecuted. 


K * — — 
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Eleanor Plummer verſus Sir Jeremy Whitchot, Intr. 
Trin. 27 or 28 Car. 2. Rot. 30 1. in B. R. 


N an Action of Debt fo2 an Eſcape; Upon Nil debet pleaded, Debt forEſ: 
the Jury found a ſpectal Uerdic ; upon which the Caſe was this, cape lies 

Viz. That Sir Jeremy Whitchot was ſeiſed in Fee of the Dffice againſt che 
of Warden of the Fleet, and of ſeveral Beſuages thereunto be. Warden of 
longing , and being fo ſeiſed, din make a Grant thereof to one 5... * 
Duckenfield fo? life, and fo2 the lives of thꝛee maze. Duckenfſield the Grantee 
by Rule of Court was admitted into the ſaid Dffice, being appꝛo⸗ for life be- 
ved by the Court, and eſteemed a Man of an Eſtate. He ſufe ing inſuffi- 
fers a Pqiſoner afterwards to Eſcape, and being not able ta cienc- 
make the Plaintiff ſatisfaction, this Action was bzought again Want f. 
Sir Jeremy Whitchot, the now Defendant 3 and whether he was 


chargeable o2 not with this Action was the Queſtion. 


Wallop, who argued fo2 the Plaintiff (aid, That he would not Ex parte 
take up any of their time to make a Narrative of Jmpziſonment fo2 Quer. 
Debt, o2 what remedy there was fo2 Eſcapes at Common Law, and 
what remedy by the Statute ; but ſuppoſing an Acton of Debt 
will lye, whether it be by the Statute of Weſtm. 2. cap. 1 x. (foz 
at the Common Law befoze the making of that da, an Action of 
Debt would not iye againſt the Goaler foz an Eſcape, but a 
ſpectal Action on the Caſe, grounded on a Treſpaſs) o2 whether 
this Action lay againſt the Defendant by the Statute of 1 R. 2. 2 Inſt 38. 
cap. 12. which gives it againſt the Warden of the Fleet, who 
in this caſe had not the actual Free-hold in poſſeſſion , but the 
inheritance, and not the immediate Eſtate, but the Reverfion, is 
in Queſtion. 44: "ob 

The Office of the Warden of the Fleet, map be taken in two 


capacities, either as an Eſtate oꝛ common Hereditament, where- 


Sid. 306, 397. 
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in a Man may have an Inheritance, and which may be tranſ- 
ferred from one to another; 02 as a publick Office, wherein the 
King and the People may have a ſpecial Intereſt. 

As tis an Inheritance transkerrable, tis ſubjec to the Rules 
of Law in point of Deſcent, and is demiſable fo2 Life, in Fee, 
 Tayl, Poſſeſſion o? Reverſion, and in many things is common, 
and runs parallel with other Eſtates of Inheritance. Tis true, 
he cannot grant this Office fo2 years, not fo2 any diſability in 
the Gzanto2 , but in reſpect of the matter and nature of the 
thing granted, it being an Dffice of Truſt and Perſonal , fo? 
otherwiſe it would go to the Executoz, which is tnconvenient, 
9 Co. 96. Sir George Reynell's Cale. 

To enquire what ſupertozity the reverſioner hath over the pars 

ticular Eſtate is not to the point in Queſtion 3 but there is ſuch 
an intimacy and pꝛivity between them, that in Judgment of Law 
they are accounted as one Eſtate. ; 
And therefoze Littleton Sect. 452, 4535 ſaith, that a Releaſe 
made to a Reverſioner ſhall aid and benefit him who hath the par- 
ticular Eſtate, and likewiſe a Releaſe made to the Tenant of 
the Freehold, ſhall enure to him in Reverſion, becauſe they are 
pꝛivies in Eſtate; ſo that theſe two Eſtates in the Caſe at Bar 
make but one Dffice. 

This is a publick Office of great Truſt, and concerns the 
Adminiſtration of Juſtice; and therefoze tis but reaſonable to 
admit the Rule of Reſpondear Superior, leſt the Party ſhould 
be without remedy; and the rather, becauſe Execution is the 
lite of the Law, 39 H. 6. 33. 

Þe who is in the Office as Superiour, whether it be by droit 
oꝛ tort is accountable to the King and his People, and this bꝛings 
him within the Statute of Weltm. 2. cap. 11. 02 1 R. 2. 

Ik the Defendant had granted the Office in Fee to Ducken- 
feild befoze any Eſcape had been, and the Gzantee had been ad- 
mitted, the Detendant then had been diſcharged 3 oz if he dye 
befoze oꝛ after the Action b2ought and befoze Judgment, moritur 
actio cum perſona, fo; if he had not reſerved ſomething he could 
not be charged, and if he had parted with the Inheritance, the 
Pivity had been gon, but by reſerving that, he hath made him⸗ 
ſelf liable; fo2 now he is Supertour, he may exaa Homage and 
Fealty, and the particlular Tenant is ſaid to beattendant up- 
on the Reverſion, and theſe are marks of Superiozity. 

And this Rule of reſpondeat ſuperior holds not only between 
the pincipal Officer and his Deputy, and between the Maſter 
and his Servant; but in many other Caſes one is to be an: 
ſwerable fo2 another, as | 
25 I, There 
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1. (Uhere a Man has power to elec an Dfficer, he is charge: 
able; ſo the County hath power to elect Cozoners, and if they 
fail in their Duty, the County ſhail be charged, fo2 by reaſon 
1 * power they had to elec, they are eſteemed Superiours, * * 31. 
2 luſt. 175. 

2. here one Man recommends another to an Office con: 
cerning the Kings Revenue, the perſon who recommends fs li⸗ 
able, if the other pꝛove inſufficient; and fo2 this there is a no⸗ 
table Caſe 30 E. 3. 6. *Tis Porter's Caſe, cited in the Caſe of the 
Earl of Devonſhire, 11 Co. 92. b. There Porter being Maſter 
of the Mint, covenanted with the King to deliver him Mony 
within 8 days fo2 all the Bullion delivered ad Cambium Regis 
to Coyn, which he did not perfozm, Et quia Walwyn & Picard 
duxerunt & præſentaverunt the ſaid Porter, ideo conſideratum 
eſt quod onerentur verſus Dominum Regem: And why not the 4 Inſt. 466. 
Defendant in this Caſe, who præſentavit the ſaid Duckenfeild 
to the Court tanquam ſufficientem, the reaſon being the lame? 
and the King is as much concerned in the ozdering this Court 
of Juſtice, as in the ozdering of his Coffers ; koz as the Trea- 
ſure is Nervus Belli, ſo the execution of the Law is Nervus 
Pacis. 

3. In the Caſe of a dependant Officer, though he is a p2oper 
Officer and no Deputy, the perſon who hath the Reverſion 3 
ſhall anſwer, as in 32 fl. 6. 34. The Duke of Norfolk who had 7 = 
the Juheritance of the Marſhalſca, was charged fo2 an Eſcape Dyer 278. b 
ſuffered by one Brandon, who was Tenant fo2 Life, in poſſeſſi⸗ 
on of the ſaid Dffice 3 and there is great reaſon it ſhould be ſo; 
fo2 when a pzinctpal Officer map make an inferfour Officer, wha 
afterwards commits a Fozfeiture, the ſuperiour ſhall take ad- 
vantage of this Fozfeiture, and tis as reaſonable he could be 
anſwerable fo2 his Milcarriage, Cro. Eliz. 384. The Earl of Pem- poph. 119 
brook agatnſt Sir Henry Berkley. 

And therekoze admitting the Defendant is out of the Statute, 
pet he is within the Maxim of Reſpondeat Superior, which is 
not grounded upon any Ac of Parliament, as appears fn the 
Caſe of the Cozoner, and the Statute of Weſtm. 2. And all 
other Acts which inculcate this Rule, are but in affirmance of 
the Common Law; and this is not only a Rule of the Com 
mon, but alſo of the Civil Law, which is ſerved with the Equity 
of this Maxim, in Caſes of like nature; and fince tis purely 
remedial , ſuch a Conſtruction ought to be made, as may moſt ad⸗ 
vance the remedy, 2 laſt. 466. 

Jn the Caſe of Morſe and Slue, lately in this Court, the, ven. 197 
Queſtion was, whether a Maſter of 1 ſhould be charged * 238 

the 
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the Common Cuſtom of England, fo2 negligently keeping Mer⸗ 


chants Goods? And adjudged that he was,though robbed: Lex Mer- 
catoria makes a p2oviſion foz it; fo2 the remedy againſt the Ya- 
ſter is moſt direc and immediate; that againſt the Owner is 
collateral, in favour of the Merchant, to whom datur electio 
and therefoze that the Intereſt of the Merchant might be ſerved, 
the Law in that caſe pzovides a double Remedy. 

And in Linwood, lib. 3. De Clerico non reſidente f. 73. verbo 
Vicarius; tis (aid, that in the ſame Church there may be a 
Reco2 and a Gicar, and the Cure of the Church may be div- 
ded between them; the Uicar is not the Deputy of the Recoz, 
but hath a diſtina Office from him; and as the Tempoaalities 
of the Uicar are but a derivation from the Benefice of the Reco, 
ſo his Cure is derived from that of the Reco? alſo. 

In like manner, Duckenfield here is not a Deputy to the De- 
fendant, but an immediate and pꝛoper Dfficer, and the habftual 
care and cuſtody is in him, which is enough to bzing him with: 
in the Rule of Reſpondeat Superior. 

Theſe Inſtances were given, becauſe this is not only a Max⸗ 
im in England; but fs of Fozeign p2oduction, and adapted to 
the Rules of Common Law, Vide Bracton, Fleta, Selden. 

The Statute de Scaccario 51 H.3. Enacts, That if any man be 
received into Office in the Exchequer, without the Treaſurer's 
Licence, or if he hath ſuch Licence, and doth Treſpaſs, he ſhall 


be puniſhed according to his Treſpaſs, if he have whereof, and 


it he have not, then he who put him in the Office ſhall be char- 
ged, and if he be not ſufficient his Superiour ſhall be charged; 
ſo that they (hall all anſwer in their ſeveral Stations. And this 
Statute was made in affirmance of the Common Law; if there- 
foze the Superiour of a Superio2 ſhould anſwer , why ſhall 


not the Defendant in this caſe anſwer koz his ſubſtitute; fo2 


though the CUarden is not ſwozn to appoint one who is ſufff- 
cient to ſatisfie, he is bound to do it, and tis no argument to 
ſay that he is diſcharged, becauſe Duckenfield was appointed by 
the Court; fo? that is a wozk of ſupererrogation, which is left fn 
the diſcretion of the Court, and may be done oz omitted as 


they ſhall think neceſſary, but is not concluſive, 39 H. 6. 34. ef- 


pecially ſince the Jury have not found that the Court took any 
examination whether he was ſufficient 02 not; but that he had 
foxfeited his Office, having wilfully ſuffered a Pꝛiſoner to El⸗ 
cape, and then the Defendant is oꝛ map be the actual Dfficer, 
and having taken Security ought to be charged. 


Sir 
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Sir William Jones, who argued on the other ſide, befoze he 
ſpoke to the Caſe endeavoured to remove a doubt upon the Spe- 
cial Uetdic, which found that the Oefendant had taken Security 
from Duckenficld to ftndempnitie him from Eſcapes. 

This ſays he might be an Argument at a Niſi Prius to induce a 
Jury to find Damages, but could not make a Man chargeable 
who was not lo bekoze. 

2. Though the Dekendant had a Covenant krom Duckenfield 
to pay 1500 l. per annum to him, pet that will not make him moze 
{yable than if nothing had been to be paid; neither did he lay any 
weight upon it, that the Defendant had any notice of the inſtifft- 
ciency of Duckenfield, fo; if he is chargeable he is bound to take 
notice at his peril; and no Body can believe that the Court of 
Common Pleas is chargeable, fo; that was mentioned in the Ar- 
gument fo? the Plaintiff, that the Superioz of a Superio2 ſhall 
be charged where he is inſufficient 3 neither did he inſiſt upon the 
Rule in the Common Pleas, by which Duckenfield was admitted; 
but he conſidered, : 


1. Whether the Defendant was chargeable by the Sfatute of 
Weſtm. 2. cap. II. 
2. If he could clear him from that Statute whether he was 
chargeable at the Common Law oz by any other Statute. 
And he ſaid that he was not chargeable by the Statute of Weſtm. 
2. which gives an Action of Debt againſt the Gaoler fo2 an Eſcape : 
Many Authozittes might be cited to pzove that where a Man is in 
Execution on an Action ok Debt, that (ſuch an Execution is not 
within that Statute, 7 H. 6. 5. Bro. tit. Eſcape pl. 9. Pl. Com. 
35. It was doubtful there how a Gaoler became chargeable fo? 
the Eſcape of a Man who was in Execution fo2 Debt; but were 
he in Execution fo2 Matter of Accompt he is chargeable by the 
expꝛeſs TWWows of the Statute, which are Caveat ſibi Vicecomes 
& Cuſtos Gaolz ; and the Parliament in 1 R. 2. did not think 
the Tarden chargeable , fo2 if they did, to what purpoſe was it 
to make the Tarden of the Fleet Iyable to an Aafon of Debt 
fo2 an Eſcape of a Man in Execution fo2 Debt, if he was charge- 
adle befoze by that Statute of Weſtm. 2 3 This was urged to ſhew 
that at that time ft was not clear. | 
But becauſe there are Authozities that ſeem another way, he 
did not affirm o2 deny it after ſuch varieties of Dpinions, but 
p20cfeded to argue theſe two Points. 
1. That the Rule of Reſpondeat Superior doth not extend to 
this Cale, 
2. That a Reverſioner is not a Superltoz. 
B 2 1, The 
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Poſtea. 1. The Statute de Donis is by ſome called the Statute of 
great Men, becauſe the intent of it was fo2 the pzeſervatfon of 
13 Ed. 1. their Eſtates; and this Statute being made in the lame“ year 
ſeems alſo to have a particular regard to the Lozd to give him a 
quick and moze ſevere remedy againſt his Servant and Bapliff 
than he had befoze ; fo2 it makes him in effect his own Judge 
againſt him in Caſes of Accompt, becauſe it gives him Authoztty 
to aſſign Auditozs, and luch as he appoints muſt ſtand, and the 
F. N. B. 129. Servant has no remedy but by TUrit * ex parte talis in the Exche- 
' __ quer; pet no Man ever thought that by the Equity of this Sta- 
tute the (ame may be done in an Action of Debt, and therefoze 
the difference in the Pꝛoceedings between Actions of Accompt 
and Debt ſeems to imply that an Action of Debt is not within 
the Rule of Reſpondeat Superior. 

2, There is a great difference betw&#n the Reſtraint of Pꝛiſo⸗ 
ſoners in Execution fo2 Debt, and thoſe who are impaiſoned by 
this Ac fo2 Arrear of Rent, which direas that they ſhall be arreſted 
Nc. & carceri mancipentur in ferris; but this the Gaoler could not 
have done at the Common Law; neither was it ever pꝛaaiſed oz 

allowed by the Law that a Puloner ſhould be lo uſed, who is in 
Execution fo2 Debt, unleſs he be unruly and endeavour to eſcape ; 
but tis expꝛeſiy againſt the Law to do it where there is no ſuch 
reaſon, becauſe a Pꝛiſon is fo2 the ſafe Cuſtody of Men and not to 
puniſh them, 1 Inſt. 260. a. So that it appears by this that a 
ſtricter remedy was pꝛovided fo2 Executions in Accompt than fo? 
thoſe in Debt. 

3. There are certain perſons alſo who are made chargeable by 
this Statute when the Execution is in Accompt, who cannot be 
charged in Debt; fo2 the Statute Enaas, That if the Party 
eſcape, the Officer in whoſe Cuſtody he is ſhall anſwer, ſive infra 
Libertatem ſive extra; (0 that the Gaoler ſhall be charged whe: 
ther he be of a Franchiſe o2 of the County at large; but if a Ban 
is in Execution fo2 Debt, and then eſcapes, the Gaoler is not 

„ Co. 71. Ipable, but the Sheriff; though the * Gaoler hath the Cuſtody of 
Weſtby's Coſe. the Body of one whom the late Sheriff did not deliver over to 
the preſent Sheriff: So that in this alſo there is a difference 
upon this Statute between Actions of Accompt and Actfons 
of Debt, and therefoze the Clauſe therein of Reſpondeat Supe- 
rior being made upon a particular occaſion only in the Caſe of Ac: 
compt, ſhall not be extended to other Matters, and can in no wiſe 
influence this Caſe, which fo2 other Reaſons cannot be govern- 
ed by that Rule, ff extended to all who have power to depute 
an Dfficer, and thereby give him an Intereſt, oz to appotnt one 


koʒ a time. 
2. Point. 
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2. Point. 1. Becauſe he in Reverſion is not in pꝛopꝛiety 
of Speech a Superioz ; fo2 tis not ſaid that a Reverſioner after 
an Eſtate fo2 Life is Superio2 and of moze accompt in the Law 
than he who hath the particular Eſtate, but on the contrary he 
who hath the Freehold is of greater accompt and regard in the 
Law than the Reverſioner after him; and if (as it hath ben 
objected) both make but one Eſtate then there can be no Supe- 
riozity, and it would be very hard and difficult foz any Man to 
pꝛobe that any Attendancy is made by the Tenant fo2 Life upon 
him who hath the Reverſion. 

2, Pere is room enough within the Statute to ſatisfie that 
wow Superior by a plain and clear conſtrucion without bzinging 
in the Reverſioner 3 fo2 if the Sheriff makes a Deputy oz a Loꝛd 
makes Bapliff of a Liberty, the Sheriff and the Loꝛd are pꝛoperly 
the Superto2s. | | 

3, This woꝛd Superior is uſed in the Statute made the ſame 
pear with this cap. 2. fn ſignification agreeable with the Caſe in 
queſtion ; foz it recites that where Lows of Fees diſtrain their 
Tenants fo2 Rents and Services, and they having replevied 
their Cattle do alien o2 ſell them, ſo that a Return cannot be 
made; then it pꝛovides that the Sheriff oz Batliff ſhall take 
Pledges to pꝛolecute the Suit befoze they make deliverance of 
the Diſtrels, and if the Bayliff be not able to reſtoze (that is, if 
he take inſufficient Pledges) the Superio2 ſhall anſwer, by which 
the Parliament could mean no other than the Lo2d of that Li⸗ 
betty ; fo2 if it ſhould be otherwiſe there would be no end of Su- 
periozs; as if there is a Batliwick in Fee of a Liberty, and the 
Bapliff thereof grants it fo2 Life, in this Caſe there are two Su- 
perto2s, fo2 the Lo of the Bayliff is one, and the Bayliff himſelf 
is another, which cannot be, 2 Inſt. 382. 

There is a Congruity in Law in ſaying the Sheriff and Loꝛd 
ate Supertozs, but there can be none in making the Reverſioner 
a Superioz. 

The Lozd may loſe the Liberty if his Bapliff fo2 Life o2 in Fee 
commit a Fozfeiture, as by not attending the Juſtices in Eyre 3 
but a Reverſion cannot be loſt by the Foxfeiture of the Tenant 
_fo2 Life; if the Bayliff make an ill Execution of a TUrit oz ſuffer 
the Party to eſcape, the Lo2d ſhall anſwer; lo if the Marſhal of 
England appoint a Marſhal there may be a Foxfeiture of his Office, 
becauſe tis but ſtill the ſame Office; and therefoze the Caſe in 
Cro. Eliz. 386. where tis ſaid, If an Office be granted for Lite, 
the Forfeiture of Tenant for Life ſhall be the Forfeiture of the 
whole Office, is miſtaken ; fo2 in Moor pl. 987. tis held other: 
wiſe; and upon the true difference between a * — a 
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G2antee fo2 Life ; fo? in the firſt Caſe there may be a Foyfeiture 
of the Superioz, becauſe tis ſtill but the lame Office; but in 
the other Caſe the Superio2 ſhall not fozfeit fo2 any Misdemea⸗ 
nour of the Gzantte fo2 Life, becauſe he hath the Freehold of the 
whole Ollice, and the other nothing but the Reverſion, and there: 
koꝛe if the Defendant be liable in this Caſe tis in reſpec, 

1. That he hath granted the Eſtate. 

2. That he hath the Reverſion o2 Refidue after the Life of the 
Gꝛantee. 

Pe cannot be charged in reſpec that he hath granted the Eſtate, 
becauſe the Freehold is gone and in another; neither can he be 
charged in reſpect of the Reverſion, becaule then not only his Heir 
but the Aſſignee of the Reverſion will be chargeable alſo, which 
cannot be, 

As to the ſecond Point of this Argument; if the Defendant 
ts not chargeable by this Statute he is not to be charged at the 
Common Law. 

2. Becauſe the Common Law doth not give an Action of 
Debt koz an Elcape, but an Aion on the Caſe only; neither 
doth it give any Remedy but againſt the Party offending. 

As to the Caſe that hath ben objeded upon the Statute de Scac- 
cario, where the ſeveral Officers in the Exchequer ſhall anſwer in 
their degries of Superiozity, that cannot be applicable to this 
Caſe, becauſe there can be no pꝛopoꝛtion between things which 
concern the Kings Revenue and Pꝛerogative, and thoſe of a com- 
mon. perſon. 

The Caſes of the Cozoner and the Sheriff, and of the recom- 
mending ofa Receiver to the Ring are not like this Caſe, becauſe 
the King cannot inkoꝛm himſelf of the ſuffictency of the Party 
recommended, and therefoze tis but reaſonable that he who re⸗ 
commends ſhould be liable; and can it be ſafd that when the 
Defendant was about to ſell this Office to one Norwood (which 
he hath ſince done) that if a Stranger had recommended Nor- 
wood and he had pꝛoved inſufficient, that the Stranger would 
have been liable? 

As fo2 the Civil Law and the Authoztties therein cited to go- 
vern this Caſe, he did not anſwer them becauſe they judge after 
their Law, and the Common Lawyers after another way, 

This Dffice hath bien granted time out of mind fo2 Life, and 
no doubt but many Eſcapes have been made, but never was any 
Action bꝛought againſt him in the Reverſton befoze now. 

The Court of Common Pleas always examine the ſufficiency of 
the Gꝛantee fo2 Life, which ſhews that in all ſucceſſion of Ages 
the Opinions of Learned Men were, that no Eſcape could be 


bought 
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bꝛought againſt the Keverſioner ; fo? if lo, what need is there of 
ſuch Examination? This was urged to ſhew that the No. 
ceedings of that Court did not alter, but interpꝛet the Law. 

But admitting the Caſe of the Dune of Norkfolk to be Law, 
pet it concerns not this, becauſe the Sub Marſhal there was 
taken as a Deputy, but there is no ſuch Dfficer as a Sub-Tlare 
den, fo2 Duckenfield had it fo Life. 

And then a Deputy being a perſon removable at pleaſure, will 
not be ſo conſidered in Law, as one who hath a moe fired 
Eſtate 3 fo2 having nothing to lofe, it cannot be intended that 
he will be fo careful in the execution of his Office, as the other; 
and therefoze tis reaſonable in ſuch Caſe, that the Supertour 
ſhould anſwer : But he who hath a Freehold fo2 Life, hath an 
Eſtate of ſome value in the Law, which he cannot be ſuppoſed 
eaſily to fozfeit, and therefoze tis reaſonable that he alone 
ſhould be iyable fo2 his own Miſcarriages; fo; if the Defendant 
ſhould be charged, by the lame reaſon the Gzantee of the Rever- 
ſion map be charged, who is altogether an innocent perfon, and 
ſo may be liable to a vaſt Sum fo2 the Fault of another; koz 
which Reaſons he pꝛayed Judgment fo2 the Defendant. 


— 


The Court delivered no Opinion this Term, but took time Judgment. 


to adviſe; and afterwards in Eaſter Term following Rainsford 
Chief Juſtice delivered the Opinions of Twiſden, Wild and Jones 
Juſtices, who ſald they were all agreing in the main Point, but 
thought the Uerdia imperfecn, and not to warrant the Plaintiffs 
Caſe ; fo2 he declared that at the time when the Gꝛant was made 
to Duckenſield, when the Commitment was, and when the Efcape 
was ſuffered, and ever ſince, that Duckenfield was inſufficient and 
not able to anſwer the Plaintiff 3 but the Jury in the Special 
Cerdic do not find the inſufficiency at that time when this Action 

But as to the main Queſtion they were of Opinion that the 
Defendant was Supertoz, and that he is chargeable fo2 this in⸗ 
ſufficiency of Duckenfield ; but if he had bien ſufficient when the 
Plaintiff brought this Action, it might have been otherwiſe ; but 
his Jnability being fully averred in the Declaration; and the 
Defendant denping it, and the Jury having found nothing agatnif 
it, but there being ſtrong Suſpicions of the truth of the Fac, 
the Court would not make an intendment to the contrary. 

The Jury have found exprefly that Duckenfield was inſufficient 
at the time of the Eſcape, which was within ſir CUeeks of the 
time when the Acton was commenced ; fo that having once 


found him diſabled, unleſs it appear that he was of — — 
ards, 
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wards, the Court will not intend him lo; but rather that he was 
inſufficient at the time of the Action bꝛought; fo2 there being ſtrong 
ſurmiſes of it, and there being no ground within the Recozd to 
intend him ſufficient, a Fact map be collected that is not found 
in the Uerdia, Fulwoods Caſe, 4 Co. 


The King verſus Moor. 


Difference M Jnfownation was bought upon the Statute of the 4th 
between a & 5th of Philip and Mary, cap. 8. which Enacs, Thar if 
Prohibitory any Perſon, Oc. above the Age of 14 ſhall after the firſt day 
3 of April (next after the making the Statute) unlawfully take 
which gives a Maid or Woman unmarried, being within the Age of 16 years, 
a penalty in Sc. the Party ſhall ſuffer two years Impriſonment, or pay ſuch 
2 Statute, Fine as ſhall be aſſeſſed in the Star Chamber, and that the Defen- 
dant exiſtens ſupra ætatem quatuordecim annorum Did take a young 

Maid away unmarried, and kept her thzee days contra formam 

Statuti ; upon which he was found Guilty, and now moved in 


- Arreſt of Judgment. 


1. It was ſaid fo2 the Oefendant, that this Court could not 
Fine him upon this Statute, becauſe when the Inkozmer enti⸗ 
tles himſelf by a Statute, he muſt take the remedy therein p2e- 
ſcribed; and ſo tis not like an Inkoꝛmation at the Common 
Law, fo2 in ſuch caſe this Court might Fine the Plaintiff. 

2. It is not averred, that the party offending was above 
the age of 14 years at the time of taking, but only that he 
being above the age of 14 ſuch a day did take. 


Where Sir William Jones contra. Ik the firſt Objection hath any 
there are weight in it, tis to bzing the Partp to an Impzilonment fo? 
not Nega- the ſpace of two years, which is a puniſhment directed by that 
_ 2 Statute, but the Fine is limited to the Star Chamber, and thoſe 
= Oar Dffences which were puniſhable there, are likewiſe to be punt- 
3-13 > not ſhed here, becauſe there are no Negative woꝛds in this Statute 
reſtrained, to abzidge the authozity of this Court, which is never reſtrain 
Mod. Rep.z4. ed, but when the Statute directs befoze whom the Dffence ſha 
Sid. 359. be Tried, and not elſewhere. Jt was tye Opinion of my Loꝛd 
Chief Juſtice Hales, That where there is a prohibitory Clauſe 
in a Statute, and another Clauſe which gives a Penalty, if the 
poſtea. Party will go upon the prohibitory Clauſe, he is not confined 
to the manner expreſſed in the Statute, but if he will go upon 


the Penalty, he muſt then purſue what the Statute directs. 


The 
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The firſt - part ok this Statute is but a Declaration of the 
Common Law; the ſecond Clauſe is introduaive of a new Law 
as to the Court of Star Chamber, but is not a reſtridion as to 
this Court, which might have puniſhed the Defendant if there 
had been no ſuch Law. The firſt Clauſe is pzohibitozy, viz. That 
it ſhall not be lawful for any perſon to take away a Maid un- 
married, and upon this Clauſe this Inkozmation is bzought : 
The ſecond Clauſe is diſtina, and directs the puniſhment, viz. 
Upon Conviction to ſuffer Impriſonment for two years. Nom by 
taking away the Court of Star Chamber, this pꝛohibitoꝛy Clauſe 
is not repealed, upon which a Man map be Indiged without de- 
manding the Penalty; and the Statute having directed that 
the Dffence ſhall be heard and determined befoze the Kings Coun⸗ 
Lil in the Star Chamber, o2 befoze the Judge of Aſſiſe, and no 
Negative wows to reſtrain this Court; therefoze the Chief Ju⸗ ae 
ſtice, who is the Judge of Aſſile in the County of Middleſec 
map hear and determine this Offence, and by conſequence Fine 
the Party if he be found Suilty. 

As to the ſecond Dbſection, That it is not averred, that the 
Party offending was above the age of 14 years at the time of the 
taking, it had been better if it had been ſaid tune exiſten' ſupra æta- 
tem quatuordecim annorum; but notwithſtanding tis well enough; 
fo2 tis ſaid, that being above the age of 14 years, ſuch a day he did 
take, &c. ſo that it cannot be otherwiſe but that he was of ſuch an 
age at the time when the Maid was taken; and the Jury found him 
Guilty contra formam Statuti; which may likewiſe be an Anſwer to 
the firſt Dbjection 3 fo2 he being found Guilty contra formam Statuti, 

if there be any other Statute which pꝛohibits and puniſhes a 
Riot, this Inkozmation is as well grounded upon ſuch, as up- 
on this Statute of Philip and Mary, fa tis expꝛeſly ſaid, that 
the Defendant and others did unlawfully aſſemble themſelves 
together, and riotoſe & routoſe made an Aﬀault upon her, ſa 
that it ſhall be intended to be grounded upon ſuch a Law, as 
ſhall be beſt fo2 puniſhing the Dffence. 


The Court were of Opinion, That uotwithſtanding thele Ex⸗ Curia. 
ceptions, the Jnfozmation was good, and was not like the Caſe 
of an Indiament upon the Statute fo2 a fozceable Entry, That 
ſuch a day by kozce and arms the Defendant did Enter into 
ſuch a Houſe, exiſten' liberum tenementum of J. N. and if he doth 1 
not ſay tune exiſten' the Indidment is naught, becauſe the Jurp 639. ; 
may enquire of a thing befoze it is done; but here the exiſten 
being added to the perſon, carrtes the ſenſe to the time of the 
Dftence committed. 


D The 
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The Statute of 1 R. 3. ſaith, that all Gꝛants made by Ceſtui 
que uſe being of full Age, ſhall be good againſt him and his 
Þeirs, and tis adjudged 16 H. 7. that he need not ſhew when 
and where, but generally exiſten of full Age, and upon the Evi⸗ 
dence it muſt be (o pꝛoved. | | 

here a thing relates to the Condition of a Man, it ſhall 
be tryed in the County where the Action is laid, and tis not 
neceſſary to ſay in what County he is a Knight oꝛ an Elquire; 
any Citizen and Freeman may deviſe his Land in Mortmain, 
by the Cuſtom of London; tis enough to ſay in Pleading ex- 
iſten a Citizen and Freeman without ſetting fozth when and 


where. 
If a Man be Judicted fo2 not coming to Church, tis enough 


to ſap exiſten' of the Age of 16 years, he did not come to 


Church. 
This is an Offence puniſhable at Common Law, tis malum 


in ſe. But admitting twas an Offence created by the Statute, 
there being no Negative wozds to p2ohibit, this Court hath a 
Jurisdiction to puniſh this Offence, if the Star Chamber had not 


been taken away; fo2 the Party had his election to pꝛoceed in 


Entailed 
Lands ſor- 
feited for 
Treaſon. 


Jones 57. 
1 Ventr. 299. 


this Court upon the pꝛohibitoꝛy Clauſe, and the Juſtices of 
Aſſiſe mult be intended the Juſtices ok Oper and Terminer , 
Moor 564. hereupon the Defendant was Fined 500 l. and 
bound to his good Behaviour to2 a Pear. 


Brown verſus Waite. 


Pon a Special Uerdit in Ejeament, The Caſe was, viz. 

Sir John Danvers, the Father of the Leſſoꝛ of the Plain⸗ 
tiff, was in Anno Domini 1646. Tenant in Tail of the Lands 
now in Queſtion ; and was afterwards inſtrumental in bzinging 
the late King Charles to death, and (0 was guilty of High Trea- 
ſon, and dyed. 


Afterwards the Act of Pains and Penalties, made 13 Car. 2. 
cap. 15. Enadts, That all the Lands, Tenements and Heredita- 


ments, which Sir John Danvers had the 25th day of March, in 
the year 1646. or at any time fince, ſhall be forfeited to the King. 

And whether theſe entailed Lands ſhall be foxeited to the King 
by foꝛte ok this Act, was the Queſtion. 


Wallop, who argued ko; the Plaintiff ſaid, that the entailed 
Lands were not foxfeited, his Reaſons were, 


1. Thele 
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Ny Theſe Lands entafled are not expꝛelsly named in that 
2. Tenant in Tail hath but an Eſffate fo2 Life in his Lands, 
and therefoze by theſe wozds (All his Lands) thoſe which are en⸗ 
tailed cannot be intended; fo2 if he grant totum ſtatum ſuum 
only an Eſtate fo2 Life paſſeth, 

3. Thele Lands are not fozfeited by the Statute of 26 H. 8. 
cap. 13. which gives the foztfeiture of entatled Lands, in caſe of 
Treaſon ; hecauſe Sir John Danvers was not convicted of it by 
Proceſs, Preſentment , Confeſſion, Verdict o; Outlawry, which 
_ Statute doth require, fo2 he dyed befoze any ſuch Con⸗ 

>ton. 


Sir Francis Winnington the Kings Solicitor, argued contra, 
that entailed Lands are foxfeited by the Act of Pans and Penal⸗ 
ties 3 and in ſpeaking to this matter, he conſidered. 

1. The woꝛds of that Ac. 

2. How Eſtates Tail were created, and how foxfeitable fo 
Treaſon, ; 

1. This Act recites the Act of general Pardon, which did not 
intend to diſcharge the Lands of Sir John Danvers and others 
from a Fo2feiture. 

2, Jt recites that he was Guilty of High Treaſon. 

3, Then comes the enacting Clauſe, Viz. That all the Lands, 
Tenements, Rights, Intereſts, Offices, Annuities, and all other 
Hereditaments, Leaſes, Chattels, and other things of what nature 
ſoever, of him the ſaid Sir Joh» Danvers and ottiers, which they 
had on the 25th of March 1646. or at any time fince, ſhall be 
forfeited to the King his Heirs and Succeſſors. 

2. As to the creation of Intails, there were no ſuch Eſtates 
at the Common Law; they were all Fee-ſimple Conditional, and 
pen prolem ſuſcitatam the Condition was perfo2med foz thꝛee pur⸗ 
pores, 1 
Viz. To Alien, Co. Lit. 19. a. 2 Inſt. 334. 

To Foꝛteit. 

Oz to charge with a Rent ; and thus the Law continued till 
13 E. 1. and there having been frequent (Ularrs between King 
John and the Barons, the great Yen then obtained the Statute 
De donis to pzeſerve their Eſtates, leſt the like occaſion ſhould 
happen again; in which tis only mentioned, that the Tenant 
in Tail ſhould not have power to alien; but it was well known, 
that if he could not alien, he could not fozfeit, fo2 bekoze that 
Statute, as he might alien poſt prolem ſuſcitatam, ſo the Judges 


always conſtrued that he might . 5 Edw. 3. 14. (02 nag 
| 2 


132 


in 


Mich. 28 Car. II. in Banco Regis 


en did always. go hand in hand, 1 Co. 175. Mildmay's 
And from the making of that Statute, it always continued a 
ſetled and received Opinion, That Tenant in Tall could not 
allen, until by the 121h of Ed. 4. a Recovery came in, by which 
the Eſtate Tail may be docked, and which is now become a Com- 
mon Aſſurance. - | 
"Then by the Statute of 4 H. 7. cap. 24. Tenant in Tail might 
bar his Jſſue by Fine and Pꝛoclamation, and all this while it was 
not thought that, ſuch Lands could be fozfeited fo2 Treaſon 3 
which Opinion continued during all the Reign of H. 7. fa though: 
by his Marriage the Þouſes of York and Lancaſter were unt- 
ted, yet the Gzeat Men in thoſe days thought there might be 
ſome. doubt about the Succeſſion, after the death of H. 7. if he 
ſhould, dye without Iſſue, and thereby: thoſe: differences might 
be again revived, and therefoze- no endeauours. were uſed ta 
make any alteration in the Law, till after the death of H. 7. 
And after his Son H. 8. had Jflue, thoſe doubts were removed, 
and being never likely to ariſe again, then the A of 26 H. 8. 
was made, which gives a Fozfeiture of- entailed. Lands in caſes 
of. Treaſon. | 
The inference from this will be, that all the Cafes: nut be. 
foze the 26th year of H. 8. and ſo befoze- entailed Lands: were 
made foxfeitable fo Treaſon; and whsre hy the general Words of 
Lands, Tenements and Pereditaments, twas adjudged entailed 
Lands did not paſs, do not concern this Caſe 3 but now ſince 
they are made kozkeitable by that Statute, ſuch general wows 
are. ſufficient to ſerve the turn. | 
By the Statute of 16 R. 2. cap. 5. entailed Lands are not-fo2- 
feited.in. a. Præmunire but; during the Life of; Tenant in Tail; 
becauſe they were not then tobe fozteited fp2 Treaſon, Co. Lit. 130. 
If, then it appears that the Crime of, which Sir John Dan- 
vers was guilty, was Treaſon; and if entatled Lands are foz- 
feited fo2 Treaſon, then: when the Act ſafth, That he ſhall 
forfeit all his Lands; by thoſe general TC(020s his entailed 
Lands ſhall. be, foxfeited : Aud though by the Common Law 
there. can be no Attaſnder. in this Caſe, the Party. being dead; 
yet by Act of, Parliament that may be done, and the wozds in 
this Act amount ta an Attainder. | 
The intent of it was to.foxteit Eſtates Tail, which: may be 
collected from the general Moꝛds; fo2. if a Fee-imple is :foxfett- 
ed, though not named, why not an Eſtate. Tall? eſpectaliy ſince 
the woꝛd Hereditaments is very comprehenſive, and may take in 
both thole Eſtates, Spelman 8 Gloſſary 227. 2 Roll. Rep. 503. 
In 
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In the very Act of 26 H. 8. cap. 13. Eſtates Tail ate not 
namev, fo2 the TUo2vs are, Every Offender convict of Treaſon, 
ec. ſhall forfeit all ſuch Lands, Tenements and Herediraments 
which he ſhall have of any Eſtate of Inheritance, in uſe, poſſeſ- 
ſion or by any Right, Title or Means, ec. and pet a Conſtruaton 
hath been made thereupon in favour of the Crown; ſo a Dig⸗ 

nity of an Earldom intailed is foxfeitable by this Statute by the 
Wow Hereditament, 7 Co. 34. 


Afterwards in Hillary Term Rains ford Chief Juſtice delivered 
the Opinion of the Court, That upon Conſtruction of the Act Judgment. 
— Pains and Penalties this Eſtate Tail was fozfeited to the 

ng. 

He agreed the Series and progreſs of Eſtates Tail to have 
been as argued by the Solfcitoz 3 and that the Queſtfon now was 
whether by the Act of Palins, &c. Eſtates Tail can be foxfeften 
unleſs there are erpzeſs Mozds to take away the fo2ce of the Preface to 
Statute de donis conditionalibus; f02 by that Statute there was 3 Co. 
a ſettled perpetuity; Tenant in Tall could neither fozkeit o! alien 
his Eſtate, no not in Caſe of Treaſon, and Foxfeiture is a kind 
of Altenatton-; but afterwards by the Reſolution in Ed. 4. an Ali⸗ 
enation by a Common Recovery was conſtrued to be out of the 
ſaid Statute, and by the Statute of Fines 4 H. 7. which is er- 
pounded by a ſubſequent Statute ok 32 H. 8. cap. 35. Tenant in 
Tail notwithſtanding his kozmer reſtraint had power to alien the 
Eſtate Tail and barr his Iſſue 3 but all this while his Eſtate 
was not to be foꝛkeited fo2 Treaſon, till the Statute of 33 H. 8. 
cap. 20. which gives Uſes, Rights, Entries, Conditions, as well as 

Poſſeſſions, Reverſions, Remainders, and all other things of a 
perſon attainted of Treaſon by the Common or Statute Law of 
the Realm to the King, as if ſuch Attainder had been by Act of 


Parliament. 


Then by the Statute of 5 & 6 Ed. cap. 11. tis Enacted, That 
an Offender being guilty of High Treaſon and lawfully convict, 
ſhall forfeit to the King all ſach Lands, Tenements and Heredita- 

ments which he ſhall have of any Eſtate of Inheritance in his own 
Right in Uſe or Poſſeſſion; by which Statutes, that de donis 
conditionalibus was taken off in Caſes of Treaſon, as it had 
been-befoze by the reſolntion in 12 E. 4. and by the Statute of 
Fines, as to the Alienation of an Eſtate Tail by Fine and Re- 
covery. 

If: therekoze this ad of JPains, &c. will admit of luch a coit- 


ſirugſon-as to make Eſtates Tail foxfeit here is a Crime = 
enou 
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Inſt. 334. 


enough to deſerve ſuch a great puniſhment 3 a Crime fo2 which 
the Parliament hath oꝛdered an Anniverſary to be kept fo2 ever 
with Faſting and Pumiliation to imploze that the Guilt of that 
innocent Blood then ſhed map not be required of our Poſterity; 
this they eſteemed as another kind of Dziginal Sin, which unleſs 
thus expiated might extend not only ad Natos fed qui naſcantur 
ab illis. 

And that this Ac will admit of ſuch a Conſtruction theſe Reaſons 
were gtven. 

1. From the general compꝛehenſiwe THows mentioning thoſe 
things which are to be fozfeited, viz. Meſſuages, Lands, Tene- 
ments, Reverſions and Intereſts, which laſt TWlow ſignifies the Eſtate 
in the Land as well as the Land it ſelf, o2 otherwiſe the WMozd 
muſt be conſtrued to have no effec. 

2, Eſtates Tail are not now pzoteced by the Clauſe in the 
Statute de donis * Non habet poteſtatem alienandi, but are ſubs 
jec to the foxfeiture by the Act of H. 8. which though it extends 
to Attainders only, yet tis a good Rule fo the Judges to make a 
Conſtruction of an Act of Parliament by, eſpectally in ſuch a Caſe 
as this, wherein tis plain that the Law did look upon theſe Dffen- 
ders, if not attainted, yet in pari gradu with ſuch perſons, and 
therefoze may be a good TUarrant to make the like Conſtrugion as 
in Caſes of Attainder. 

3. Becauſe the Offenders are dead; fo2 had they bien living 
there might have been better reaſon to have conſtrued this Ac 
not to extend to Eſtates Tail, becauſe then ſomething might be 
fozfeited, viz. an Eſtate fo2 Life 3 and therefoze the Ac would ſig⸗ 
nifie very little if ſuch Conſtrudion could not be made of it to 
reach Eſtates Tail of ſuch perſons who were dead at the time of 
the making the Law, eſpectally ſince tis well known that when 
Men engage in ſuch Crimes they give what ]Notecion they can 
to their Eſtates, and place them as far as they can out of 
danger. 

4. It appears by the Ac that the Law⸗ makers did not intend 
that the Childꝛen ol ſuch Dffenders ſhould have any benefit of 
their Eſtates, becauſe in the Pꝛoviſo there is a ſaving of all Eſtates 
of Purchaſers fe2 Mony bona fide paid, and therein alſo a partf- 


cular Exception of the Wife and Childzen and Heirs of the Of- - 


fenders; and if the Act would not pꝛotec the Eſtate of the Chil⸗ 
dꝛen though they ſhould be Purchaſers fo2 a valuable conſidera- 


tion, it will never p2otec their Eſtate under a voluntary Convey- 


ance made by the Anceſtoz, elpectally in this Caſe, becauſe the 
Entail carries a ſuſpicion with it that it was deſigned with a 
proſpect to commit this Crime; foz Sir John Danvers was Te- 

nant 
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nant in Tail befoze ; and in the pear 1647. levies a Fine to FReh 
that Entail, and then limits a netv Eſtate Tail to himſelf, in which 
there is a Pꝛoviſion to make Leaſes fo? any number of years up: 
on what Lives ſoever, in Poſſeſſion 02 Reverſion, with Rent oz 
— it, and this was but the year befoze the Crime com- 
mitted. 

5. The Pꝛoviſo in the Ac fo2 faving the Eſtates ol Pur⸗ 
chaſers doth pꝛoted all Conveyances and Aſſurances, &c. of 
Land not being the Lands of the late King, Queen, Prince, ec. 
and not being Land ſold for any pretended Delinquency ſince the 
firſt of June, 1641. and all Statutes and Judgments ſuffered by the 
Offenders from being impeached ; from which it appears that the 
Parliament lookt upon entailed Lands as foxfeited z foz if E- 
fates made to others upon a valuable conſideration had need of 


a Pyoviſo to ſave them from Foxfeiture, a fortiori, the Eſtates 


out of which thole are derived have need of ſuch a ſaving, and 
therefoze muſt be fozfeit by the Act; fo2 which Reaſons theſe 
Lands are fozfeited. 

As to the great Objection which hath been made and inſiſted 
on the other ſide, and which is Trudgeons Caſe, 22 Eliz. 1 Inſt. 
130. Where Tenant in Tail was attalnted in a Præmunire, and 


it was adjudged that he ſhould fozteit his Land but during his ' 
Life; fo2 though the Statue of 16 R. 2. cap. cap. 5. Enags, Thar 


in ſuch Caſe their Lands, Tenements, Goods and Chattels ſhall be 
forfeited to the King; pet that muſt be underſfood of ſuch an E⸗ 
ſtate as he may {awfully fozfeit, and that is during his own life, 
and therefoze being general 7Uo2ds they do not take away the 
foxce of the Statute de donis, ſo that his Lands in Fee: liupte, 
fo2 life, &c. ſhall be fozfeited, but the Land entailed ſhall not, 
during his like. 

But the Anſwer is plain: Foz in the Reign of K. 2. when 
the Statute of Præmunire was made, Eſtates Tail were under a 
Perpetuity by the ſaid Statute de donis, which Statute is now 
much weakened in the Point of Alienation; and the Law is quite 
altered ſince that time; and tis apparent by multitude of Pꝛe⸗ 
ſidents that ſuch ſtria Conftructions have not been made ſince 
that time to preſerve Eſtates Tail from Foxfeitures without ſpe⸗ 
clal and particular Mods; and therefoze in the Caſe of Adams Co. 164. 


and Lambert, which is a Caſe in Point, the Judges there con- 
ſtrued Eſtates Tail to be fozfeit fo2 want of ſpecial Moꝛds in the 
Statute of 1 E. 6. cap. 14. to (ave it; and that was only a Law 
made fo? ſuppreſſing of ſuperſtitious Ates upon a politick conſide- 
ration; but this is a much greater Offence intended to be pu⸗ 


niſhed by this Ac, in which there are demonſtrations both _ 
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the Tos and intent of the Law makers to make this Eſtate 
kozkeited to the Crown than in that Caſe fo much relied on: And 
Judgment was given accozdinglp. | 


Wyld died befoze Judgment was given; but Juſtice Twiſden 
ſaid he was of that Opinion, and Jones Juſtice concurred, 


Baſſet verſus Salter. 


After an Man Action fo2 an Eſcape ; the Queſtion was whether the 
Eſcape the & Plaintiff may take out a Ca. Sa. o2 habe a Fi. Fa. againſt the 
Plaincift Defendant after the Sheriff oꝛ Gaoler voluntarily ſuffer him to 


ed _ eſcape ; but the Court would not ſuffer it to be argued, becauſe 
Se b, 2. it had been lately ſettled that it was at the Elenjon of the Plain⸗ 
gainſt the Tiff to do either; and upon a Uirit of Erro2 bought in the Ex- 
Sheriff. cbequer-Chamber the Judges there were ok the ſame Opinion: 
But in the Low Chief Juſtice Vaughan's time the Court of Com- 
mon Pleas were divided, but tis ſince ſettled, 1 Roll. Abridg. 
901, 902. 
IEA Jf there be an Eſcape by the Plaintiffs conſent , though 
Gan 5 _ he did not intend it, the Law is hard that the Debt ſhould 
ee oe be thereby diſcharged z as where one was in execution in the 
che Sheriff. Kings Bench, and ſome Pꝛopoſals were made to the Plaintiff in 
he could behalf of the Paiſoner, who ſeeing there was (ome likelyhood of 
never take an Accommodation conſented to a Meeting in London, and de⸗ 
him again, fired the Pꝛiſoner might be there, who came accowingly, and 
but the this was held to be an Eſcape with the * conſent of the Jlaintiff, 
Plaintiff and he could never after be in Execution at his Suit fo2 the ſame 


ight. 
id” 330. Matter. 


Peck verſus Hill. 


In Communi Banco. 


Bond good EBT upon a Bond brought again the Defendant as 

given in Adminiſtratoꝛ, who pleads that he gave another Bond in 

diſcharge his own Name in diſcharge of the firſt Bond; and upon Iſſue 

— N joined it was found fo2 the Defendant ; and it was moved that 

OO” —_— might not be entred hereupon, becauſe it was a bad 
ea, 


lt 


—_— 


Mich. 28 Car Il. in Communi Banco. 1 37 


6— — 


But North Chief Juſtice, and Wyndham and Scroggs Juſtices; 
were of Opinion that it was a good Plea, becauſe there was 
other Security given than what the Platntiff had befoze 3 fo2 upon 
the firſt Bond he was only lyable de bonis Inteſtatoris, but now 
he might be charged in his own Right, which may be well ſaid to „ Lit. 122 b. 
be in full ſatisfaction of the firſt Obligation; fo2 where the Con. 
dition is fo2 payment of Mony to the Party himſelf, there if he 
accept any collateral thing in ſatisfaction, tis good. 

If a Security be given by a Stranger, it may diſcharge a foz- 
mer Bond, and this in effec is given by (ſuch : And tis not like 
the Cale in Hobert, where a Bond was given by the ſame Party 
upon that very day a fozmer Bond was payable, and adjudged 


not a good diſcharge ; fo; the Obligee was in no better condition 
than he was befo2e, 


Juſtice Atkins doubted, but inclined that one Bond cannot be 
diſcharged by giving another, though the Oiſcharge be applied 
to the Condition of the Bond; and foz this he cited, Cro. Eliz. Co Car. ;. 
716, 727. which was a Cale adjudged ſo in Point; and there: 
foe this Plea upon Demurrer ſhould have been over-ruled; yet 
ſince Jſſue was taken upon ft, and a Uervic fo2 the Defendant 
the Plea is helped by the Statute of J-ofails, 32 H. 8. here being 
a direct Aﬀeirmative and Negative. 


But as to that, the Chief Juſtice and Scroggs Juſtice replied, that 
an immaterial Jfſue no ways ariſing from the Batter is not 
helped; as an Action of Debt upon a Bond laid to be made in 
London, and the Defendant ſaith that it was made in Middleſex, 
and this is tried, tis not atded by the Statute but there muſt be a 
Repleader. | 

But becauſe it was (wozn that the Obligoꝛ (who was the in⸗ 
teſfate) was alive four years after the time that the ſecond 
Bond was given, and fo2 that reaſon it could not be given upon 
the accompt of the Dekendants being liable as Admintſtratoꝛ, but 
muſt be intended a Bond to ſecure a Debt of his own, thereto2e 
a new Trial was granted 
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Cook and others verſus Herlc. 


Covenant N Covenant; the Caſe was this: Charles Cook made a 
will lie in Jointure to Mary his TUite fo2 life, and died without Jflue ; 
the perſo- the Land deſcended to Thomas Cook his Bꝛother and Heir, wha 
25 cho grants an Annuity o2 Rent Charge of 200 1. per annum to the 
beeecuted Plaintiffs in Truſt foz Mary, and this was to be in diſcharge of 
by the Sta- th e ſaid Jointure, Habendum to them, their Heirs, Executors, Ad- 
tute of U- miniſtrators and Aſſigns in Truſt for the ſaid Mary for Life, with a 
ſes, which Clauſe of Diſtreſs and a Covenant to pay the 2001. per annum 
makes a to the (aid Truſtees fo2 the uſezof the ſaid Mary ; the Beach al⸗ 


Viltreſs the ggned was that the Defendant had not paid the Rent to them 

_ re- for the Uſe of Mary. 

Mod Rapazz. The Defendant demurred ſpecially fo that it appears by the 
Plaintiffs own ſhewing that here is a Gzant of a Rent-Charge foz 
life, which is executed by the Statute of Uſes, and therefore there 
ought to have been a Diſtreſs foz Non-payment, which is the 
pꝛoper remedy given by the Statute, and this Action will not lie 
in the perſonalty. 

2. Tis ſafd the Defendant did not pay it to the Plaintiſſs 
fo2 the uſe of Mary, which is a Negative pꝛegnant and implies that 
ft was paid to them. 

3. Tis not averred that the Monp was not paid to Mary, and 

ik tis paid to her, then the Beach is not well aſſigned. 


Ex parte But Serjeant Baldwin fo2 the Plaintiff replyed, that it was 

Quer. not a Queſtion in this Caſe whether this Kent Charge was exe⸗ 
cuted by the Statute 02 not, foꝛ quacunq; via data an Action of 
Covenant will lie; and that the Beach was alligned accoꝛding 
to the Moꝛds of the Covenant, and ſo prima facie tis well enough; 
fo2 if the Defendant did pay the Mony to the Plaintiffs he may 
plead it, and ſo he may tikewfſe if he paid it to Mary. 


Curia. The Court were all of Opinion that this Kent-Charge was 
executed by the Statute of Uſes by the expꝛels Mozds thereof, 
which executes ſuch Rents granted for Life upon Truſt, as this 
Caſe is, and transfers all Rights and Remedies incident thereunto 
together with the poſſeſſion to Ceſtuy que »ſc 3 ſo that though the 
power of diſtraining be limited to the Truſtees by this Ded, vet 
by the Statute which transkers that power to Mary, ſhe may 
diſtrain alſo; but this Covenant being collateral cannot be tran(- 
kerred. | 

The 
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The Clauſe of Diſtreſs by the expzeſs TUIo2ds of the Ac is 
given to the Ceſtuy que uſe; but here is a double Remedy, by 
Diſtreſs oꝛ Action ; fo? if the Leſſee aſſign his Jntereſt, and the 
Rent is accepted of the Aſſignee, pet a Covenant lies againſt the | 
Leſſee fo2 Mon papment upon the expꝛeſs Covenant to * pay; ſo + Hayes and 
if a Rent be granted to S. and a Covenant to pay it to N. foz Bickerſtaf: 
his uſe, 'tis a good Covenant. — 


Carr, Antea. 


And it was agreed, that the aſſignment of a Bzeach accozding 
to the Moꝛds of the Covenant is good enough, and that if any 
thing be done which amounts to a perkoꝛmance, the other ſide muſt 
plead it; as in this Caſe the Defendant might have pleaded that 
the Mony was paid to Mary, which is a perfonnance in ſubſtance, 
but it ſhall nor be intended without pleading of it; TUhereupon 
Judgment was given foz the Platntiff. 


Read verſus Dawſon. 


EBT upon Bond againſt the Defendant as Executoz: Repleader 

_# Iſſue was foyned whether the Defendant had Aﬀets oz after an im- 
not on the thirtieth day of November, which was the day on — I. 
which he had the firſt notice of the Plaintiffs oziginal Writ, and *< 
ft was found fo2 the Defendant, that then he had not Aſſets, 

Jt was moved fo2 a Repleader, (becauſe it was ſaid) this 
was an immaterfal Jfſue, fo2 though he had not Aﬀets then pet 
if he had any afterwards he is liable to the Platntiffs Acton. 


But Barrel Serjeant moved fo2 Judgment upon this Uer- 
dic, by reaſon of the Statute of 32 H. 8. which helps in Caſes 
of Miſpleading oz inſufficient Pleading. 'Tis true, there are 
many Caſes which after Aerdia are not aided by this Statute, 
as if there are two Affirmatives, which cannot make an Jſſue, 
oz when after a Traverſe Jſſue is joyned with an hoc petit 
quod inquiratur per patriam 3 this is no Iſſue, 2 Anderſ. 6, & 7. yy, 210. 
So if there be no Plea at all, as if an Action is bzought againſt Hob. 126. 
Baron and Feme, and ſhe pleads only, 2 Cro. 288. So ik the 
Party puts himſelf ſuper patriam, where it ſhould be tried by Re- 
co2d, oz if the Plea be nothing to the purpoſe, oz lie not in 
the Mouth of the Parties, (ſuch immaterial Jfſues as theſe can- 
not be good. 
The difference in Moor 867. is, if the Plea on which the Iſſue 
is jopned, hath no colourable pꝛetence in it to barr the Plaintiff, 
02 if tt be againſt an expzeſs Rule fn the Law, there the Jſſue is 
immaterial, and ſo as if there was — and therekoze _ 
2 no 


— 
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not aided by the Statute; but ik it hath the countenance of a 
legal Plea, though it want neceſſary matter to make it ſufficient, 
there ſhall be no Repleader, becauſe tis helped after Gerdia. 

Pere the Parties only doubt whether there were Aﬀets at the 
time of the notice, and tis found there were none, and ſo Judg⸗ 
ment was to be given acco2dingly 3 and of that Opinion was the 
whole Court. 


But Juſtice Atkins was clear of Opinion, that if the Parties 
join in an immaterial Jfſue there ſhall be no Repleader, becauſe 
tis helped after Uerdic by theſe TUo2ds in the Statute, viz. (any 
Iflue ;) 'Tis not ſaid an Iſſue joined upon a material Point; and 
the intent of the Statute was to pzevent Repleaders; and that 
if any other Conſtruction ſhould be made of that Ac he was 
of Opinion that the Judges late there not to expound but to 
make a Law; fo? by ſuch an Jnterpzetation much of the benefit 
intended by the Act to the Party, who had a Gerdic, would be 
reſtrained. 

The other Juffices were all of Dpinion that ſince the making 
of this Statute it had been always allowed, and taken as a dif- 
ference, that when the Jſſue was perkealy material there ſhould 
be no Repleader 3 but that it was otherwiſe where the Tſſue was 
not material. | 


And Juſtice Scroggs asked merrily, Tf Debt be bzought upon 
a Bond and the Defendant pleads Robin Hood dwelt in a TUood, 
and the Plaintiff joyns Iſſue that he did not, this is an immate⸗ 
rial Jſſue, and ſhall there not be a Repleader in ſuch Caſe after 
Uerdia? Ad quod non fuit reſponſum. 


Beaumont verſus 


Wager of DE Plaintiff bzings an Acton of Debt upon a Judgment 

"Fug obtained againſt the Defendant in a Court Baron, having 

declared there in an Acton on the Caſe upon an Aſſumpſit, and 
recovered. 

| The Defendant came to wage his Law, and was ready to ſwear 

vid. 366 that he owed the Plaintiff nothing; but the Court held that he was 

not well adviſed, fo2 by the Recovery in the inferio2 Court it be- 

came now a Debt, and was owing ; and being asked whether he 

had paid the Mony; he anſwered that he owed nothing: TUhere- 

upon the Court concluded that he Had not paid it, and therefoze 

they would not admit him to wage his Law without bꝛinging _ 

ctent 
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cient Compurgatoꝛs to ſwear that they believed he ſwoze Truth 3 
but ſuch not appearing, the Defendant defecit de Lege, and Judg- 
ment had been given againſt him, but he offered to bꝛing the Mony 
recovered and the Coſts into the Court, and to go to a new Tryat, 
it being a very hard Cale upon him at the fozmer Trial, where the 
Demand was of a Quit-Rent of 18 d. per annum; the Defendant 
pꝛomiſed, that if the Plaintiff would ſhew his Title and ſatisſie him 
that he had a Bight to demand it, he would pay him the Rent; and 
at the Tryal erpzeſs Dath was made of a P2omile to pay, upon 
which the UGerdia was obtained; whereas it was then urged that 
the Freehold would come in queſtion upon that Pꝛomiſe, and fo 
the inferio2 Court could have no Jutisdiction. 


And afterwards the Chief Juſtfce ſaid, that it hath bien ad- 
judged in the Kings Bench that an inferio2 Court cannot hold 
Plea on a quantum meruit fo2 TUozk done out of the Jurisdidion 
though the Pꝛomile be made within; and that he knew where a 
Perſon of Quality intending a Marriage with a Lady, w2eſented 
her with a Jewel, and the Marriage not taking effec, he bzought 
an Action of Detinue againſt her, and ſhe taking it to be a Gift 


Offered to wage her Law; but the Court was of Dpinfon that the 


pꝛoperty was not changed by this Hitt, deing to a ſpecifical in- 
tent, and therefoze would not admit her to do it. Quod nota. 


Styleman verſus Patrick. 


N Action on the Caſe was bzought by the Plaintiff againſt Coſts al- 


the Defendant, fo2 eating of his G2aſs with his Sheep, ſo 
that he could not in tam amplo modo enjoy his Common, there 
was a Uerdict fo2 the Plaintiff, and it was now moved, that 
be ſhould have no moze Coſts than Damages, becauſe this was 
a Treſpaſs in its own nature, and the Judge of Aſſiſe had not 
certified that the Title of any Land was in queſtion. 


Bur the Court were all of Opinion, that this Caſe was not Curia. 


within the Statute. 
Foz it was not a frivolous Action, becauſe a little damage 
done to one Commoner and fo to twenty may in the whole 


lowed. 


make it a great Wrong ; if the Cauſe were frivolous the Judge 


of Aſſize may mark it to be ſuch by vertue of the Statute of 
43 Eliz. cap. 6. and then there ſhall be no moze Coſts than Da⸗ 
mages; and though in this Cale the Plaintiff hath in his De⸗ 
claration ſet out a Title to his Common, yet the Title - = 
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Land cannot poſſibly come in queſtion, and therefoze not to be 


certified as in Caſes of Treſpas ; neither is there any need of 
a Certificate if it appears by the Pleading that the Title of the 
Land is in queſtion. 


The Court being againſt the Defendant as to the Coſts ; his 


Council then moved in Arreſt of Judgment, becauſe the Plaintiff 


Poſtea. 


ſets fo2th his Right to the Common only by wap of Recital with 
a cumque etiam, &c. that he had a Right to Common in ſuch 
a place, ſed non allocatur; fo2 tis affirmative enough, and after- 
wards he is charged with doing the Plaintiffl damage; and ſo the 
Caſe is not like to an Action of Treſpas quare cum he did a 
Treſpaſs, fo2 there the ſenſe is imperfect. 


DE 
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James verſus Johnſon. 


have Toll, and Iſſue being joyned thereupon, the Jury where tis 


found a ſpecial Uerdic, in which the Caſe upon the Plead: Pleadable. 


1 Treſpaſs, the Defendant juſfified by a Preſcription to Que Eſte, 
Mod Rep.231. 


ings was, viz. Befoze the diſſolution of Pzioztes, the Ban» 
no2 now in the poſſeſſion of the Defendant, was parcel of the 
Pꝛioꝛpy of B. which came to the Crown by the (afd diffolutfons 
and the King made a Gant thereof to Sir Jervas Clifton, in 
Fee, together with the ſaid Toll adeo plene as the Pꝛioꝛ had 
it; and the Defendant having bzought down a Title by leve⸗ 
ral meine Aſſignments, claims by vertue of a Leaſe from Sir 
Jervas, fo2 (ſeven peats then in being, alledging that the ſaid 
Sir Jervas and all thoſe whoſe Eſtate he had might take Toll ; 
and whether this Pleading by a Que Eſtate to have Right of 
Toll was good in Law, the Jury doubted. 


Baldwin Serjeant fo2 the Plaintiff, argued that the Juſtifica- Ex parte 
tion was not good, becauſe there are two ſozts of Toll, viz. Quer. 
Toll thzough and Toll traverſe, and is in the Rings Þigh 
Way, and the other in a Mans own Soil, and it doth not 
appear foz which the Defendant hath juſtified. Ik it be fo the 
firſt, then he ought to chew that he did make a Cauſeway, o2 
ſome other thing that might be an advantage to the Paſſen⸗ 
gers, to entitle himſelf to a Pyeſcription ; but if it be koz the 
other, then he muſt alſo ſhew it was fo? paſſing upon his Soil, 
which implies a Conſideration, 22 Afſize, Kelw. 148. PE Com. 
236. Lord Berkley's Caſe. 1 Cro. 710. Smith verſus Sheppard; bp 
which Caies it appears that the juſtification ought to — 

en 
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Amend- 


after .iſlue 
joyned. 


ment not 


Then as to the potnt in Queſtion, he ſaid, that Toll cannot 
be appurtenant to a Yannoz, and lo the Pleading by a Que 
eſtate fs not good; but if that ſhould be admitted, pet the Man⸗ 
no2 being veſted in the Crown by the diſſolution, the Toll then 
became in groſs, and could never after be united to the Manno, 
N. appurtenant thereunto, 


But it was argued fo2 the Defendant by Maynard Serjeant, 


and the whole Court were clear of Opinion, that the Jſſue was 


upon a particular point, and the Title was admitted, and that 
nothing remained in queſtion but the Point in pleading. And 
as to what had been objected, That Toll cannot belong to a 
Mannoz, tis quite otherwiſe; fo2 an Advowſon, a Rent, a Toll, 
02 any Pꝛoſit appꝛender may be appurtenant to it. Tis true a 
Man cannot preſcribe by a Que Eſtate of a Rent, Advowſon, Toll, 
&c. but he may of a Manno, to which theſe are appendant 3 
tis likewiſe true, that if the Defendant had ſaid this was Toll fo? 
paſſing the highway, he muſt ſhew ſome cauſe to entitle him- 
= to the taking of it, as by doing ſomething of publick ad- 

antage, f 

But this general way of pleading is the moſt uſual, and ſo 
are the Pꝛelidents, and it ought to come on the other ſide, and 
to be alledged , that the Defendant pꝛelcribed fo2 Toll in the 
High wap; and in this Caſe, though the Bannoz came to the 
Crown, the Toll remained appurtenant ſtill, and ſo it continu- 
ed when it was granted out. The difference is between a thing 
which was 92igtnally a Flower of the Crown, and other things 
which are not, as Catalla Felonum , &c, if ſuch come again to 
the King, they are merged in the Crown; but tis otherwiſe 
in caſes of a Leet, Park, Warren, Toll, &c. which were firſt crea- 
ted by the King, 9 Co. Abbot de Strata Marcella's Caſe. So 
that this Toll is not become in groſs by the diſſolution, where⸗ 
upon Judgment was given fo2 the Defendant. 


Sir William Turners C aſe. 


Ebt qui tam &c. fo; 100 J. againſt Sir William Turner, 

being a Juſtice of Peace in London, fo2 denying his 
Warrant to ſuppzeſs a ſeditious Conventicle of one My. Tur- 
ner in New. ſtreet. This Cauſe was to be tried by Niſi prius 
this Term, befoze the Chief Juſtice. And now the Plaintiff mo- 
ved to amend one Wop in the Declaration, wherein he was 
miſtaken, ko; be had laid the Meeting to be at Turner's Man⸗ 
ſion 
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ſion Houſe, and upon Enquiry he underſtood the place of 
Meeting was not at his Yanſion Houſe , but at a little di⸗ 
_ from it, and ſo pꝛaped the woꝛd Manſion might be ſtruck 
out, 


But the Chief Juſtice ſaid, that after Jſſue joyned, and the Curia. 
Cauſe ſet down to be tried, and this being a penal Statute, no 
Preſident could be ſhewn of an Amendment in (uch caſe, and 
therefoze would not make this the firſt, and ſo Leave was given to 
the Plaintiff to diſcontinue upon payment of Coſts, 


— 


Brown verſus Johnſon. 


N Accompt : The Plaintiff declares againſt the Defendant, Time 
fo2that upon the firſt of March 22 Car. 2. & abinde to the fitſf where tis 
of May 27 Car. 2. he was his Bapliff, and Receiver of 2o Piggs made par- 


of Lead. cel of the 
iſſue not 


The Defendant pleads, that from the ſaid firſt day of March 800d. 
22 Car. 2, to the firſt day of May 27 Car. 2. he was not the 
Plaintiffs Bapliff oz Receiver of the ſaid 80 Piggs of Lead, 
& hoc paratus eſt verificare, To this the Plaintiff demurred, and 
aſſigned ſpecially fo2 cauſe, that the times from the firſt of March 
to the firſt of May, are made parcel of the Jſſue , which ought 
not to be, becauſe the Plaintiſt in his Declaration muſt alledge 
a time fo2 Fowm ſake, but the Defendant ought not to tye him 
up to ſuch time alledged, fo2 he might have ſaid he was not Bay- 
if modo & forma. 

And koꝛ this the Caſe of Lane and Alexander was cited, where 
the Defendant by Ejetment makes a Title by Copy of Court 

Voll, granted to him 44 Eliz. and the Plaintiff replies his Title 
by the itke Gzant, 1 Junii 43 Eliz. The Defendant maintains 
his Barr, and traverſeth that the Queen = Junii 43 year of her 
Reign granted the ſaid Land by Copy; and upon Demurrer it 
was adjudged, that the traverſing of the day is matter of ſub- 
ſtance, which being made part of the Iſſue, is naught. 


But on the other ſide it was objected, that time is material, 
and that in Aajons of Accompt tis pzoper to make it parcel of 
the Jfſuez fo: a Man may be Bayliff fo2 two, but not fo2 thꝛee 
years, and a Releaſe may be pleaded from ſuch a time to ſuch 
a time, Fitz. Accompt 30. Raſt. Entry f.8. 19 pl. 1. f. 20. pl. 6. 


f. 22. pl. 2, 
A 1. Then 
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x. Then Exceptions were taken to the Plea, firſt, foz that 
the Plaintiff having charged the Defendant as Receiver of 80 
Piggs of Lead; the Defendant pleads, and that he was not Re- 
ceiver thereof, but doth not lay of any part thereof; fo2 which 
reaſon the Court held the Plea ill, becauſe he might retain 79, 
and yet not 80 Piggs, but to plead generally ne unques Recep- 
tor is well enough; though it was urged that if it had been 
found againſt him upon ſuch an Iſſue that he had received any 
parcel of the Lead, he ſhould have accompted, 24 H. 4. 21. 2 Roll.3. 
14. 32 H.6. 33. Fitz. Accompt 16. Cro. Eliz. 850. Fitz, Accompt 
14. Raſt. Entry 18, 19, 20. | 

2. The Defendant concludes & hoc paratus eſt verificare, where: 
as it ſhould be & de hoc ponit fe ſuper pattiam; but the Court 

doubted of this, becauſe it was not ſpecially aſſigned. 

Poſte: 3. The Plaintiff charged the Defendant as his Bapliff upon 
the firſt of March, and the Defendant pleads that he was not 
bis Bapliff from the firſt of March, ſo he excludes that day; and 
this the Court held to be incurable , and likewiſe that the time 

2 Sand. 317, ought not to be made parcel of the Iſſue, and ſo Judgment was 

mw given quod computer. | 


Abraham verſus Cunningham. 


Admini- Na ſpecial Uerdic in Ejeament, the Caſe upon the Plead⸗ 
ſtrator ſells I ings was, Viz. Sir David Cunningham being poſſeſſed of a 
a Term, af. Term fo2 pears, made his Mill, and therein appointed his Son 
wee; Sir David Cunningham to be his Executoz, and dyed. Sir Da- 
appears and vid the Executoz, in the year 1663. made his Will alſo, and 
renounces, therein appointed David Cunningham his Son, and two others 
yet the Sale to be his Executozs,and dyed; thoſe two Executozs dye, and B. a 
was adjudg- Stranger takes out Adminiſtration, cum Teſtamento annexo, and 
ed vad. continues this Adminiſtration from the pear 1665. to the year 
8 1671. in which time he made an Aſſignment of this Term to 
the Leſſoz of the Plaintiff, koꝛ which he had received a thouſand 
Pounds: And in the year 1671. the ſurviving Executoz of Sir 
David the Executoz, made Dath in the Archbiſhops Court, that 
he never heard of his Teſtatozs TUill till then, no2 ever law it 
befoze, and that he had not medled with the Eſtate, noz renoun⸗ 


ted the Executozſhip : Then a Citation goes to ſhew cauſe why 


6 Co. Pack- 


mans Caſe. the Adminiſtration ſhould not be repealed, and Sentence was 
given that it ſhould be revoked ; upon which the Erecuto2 en⸗ 
ters, and the Leſlo? of the Jlaintiff entred upon him. 


This 
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This Caſe was argued by Saunders fo2 the Plaintiff, and Ps parte 
Levints fog the Defendant. And firſt it was laid in behalf ok Quer. 
the Plaintiff, that the Authozities in the Books were ſtrong 
on his ſide, that the firſt Adminiſtration was well granted; *Tis 
trne, if a Man make a Will, and Adminiſtration is granted, 
and that Mill is afterwards pꝛoved, ſuch Adminiſtration is void, 
as in Greysbrook and Foxes Caſe, Pl. Com. 

But in this Caſe, after the death of Sir David Cunningham 
the Executoz, his Teſtatoz is dead Inteſtate; fo2 to make an 
Executo2 there muſt be firſt the naming of him; then there muſt 
be ſome concurring act of his own to declare his aſſent, that 
he will take onus executions upon him, fo2 no man can make 
another Executo2 againſt His will; ſo that if after the death of 
the firſt Executoꝛ, thoſe other Executozs appointed by him, had 
made ſuch a Declaration, as this ſurviving Executoꝛ hath ſince 
done, their Teſtato2 had dyed Jnteſtate, 7 E. 4.12, 13. 

The Erecuto2 is made by the Teſtatoz, and the Oꝛdinarp is 
empowered by the Statute to make the Avminiſtrato2 where the 
perſon dies Jnteſtate ; ſo that tis plain there cannot be an Exe⸗ 
cutoꝛ and Adminiſtrato2 both together: Jf he who is made (a 
taketh upon him long after the Till to be Executo? , it ſhall 
make. him ſuch by relation from the ttme of the death of the 
Teſtato2z but here is no Executo2 no2 ever was: Tis true, that 
one was named, but as ſoon as he heard of the Till he renoun⸗ 
ced; and therefoze- there being no'Executo? in this Cale, no- 
thing now can hinder. the Adminiſtration to be granted cum 
Teſtamento annexo. ' „ 4 (FO WIT oy 
Ik the Teſtato2 ſhould dye indebted, o2 have Debts owing to 
him, and the Executoz : refuſes Pꝛobate, and renounces his Er- 
ecutoꝛchip, Adminiſtration muſt be granted, koꝛ Lex fingit ubi 
ſubſiſtit Æquitas, ànd the Executoꝛ having a poſſibility to be ſuch, 
and by his refuſal becoming no Executoz, why ſhould the bare 
naming of him to be an Exrecuto, have relation to make ſuch 
Adminiſtration void? ſince tis not the Mame, but the doing of 
the Office which makes him Executoꝛ, Dyer 372. 

Ik all theſe Erecutors had dyed after Adminiſtration thus com- 
mitted, it cannot be ſaid that they ever were Executois. 

There can be no inconvenience that this Adminiſtration ſhould 
be good; fo2 tis juſt that Creditozs ſhould have their Debts, and 
Purchaſo2s ſhould be ſecure in the things purchaſed. | 

Ik the Teſtato2 was indebted, an Aatoh will lie againſt an 
Executoꝛ de ſon tort, fo2 ſuch Debt, which Executoꝛ is altogether 
as wongcul as the 2 to whom Adminiſtraton — 

2 mitted, 


8 


Sal... 


—ͤ—ê 9 — 
8 — 


Hill. 28 & 29 Car. II in Banco Regis. 


146 


Ex parte 
Def. 


Godolph. 59. 


* Co. Mid- 
dleton's Caſe. 


2 Anderſ. 150. 
Cafe. 83. 


mitted, and the Mill akterwards pzoved by the rightful Execu⸗ 
toz; and if ſuch Erecuto2 of his own w2ong be poſſeſſed of a 
term fo2 years, and a Crevdito2 recovers againſt him, that Cre- 
cutoꝛ ſhali have the Term in ſatisfaction of his Debt; and by the 
ſame reaſon ſhall the Adminiſtrato2 here have a good title to thts 
Term which he ſold fo2 the payment of a juſt Debt, and there is 
no authozty fo2 making ſuch Adminiſtration void, unleſs it 
be _ the Executoꝛ pꝛoves the TUili, but never when he re- 
nouncety. 


But on the other ſide it was ſaid, that an Executoz of an 
Executoz hath all the Jntereſt which the firſt Erecuto2 had; fo 
that being an Erecutoz, the Adminiſtration ganted by the Dpdi- 
nary is void, and the renunciation afterwards ſhall never make 
it good; and this will appear by the different Intereſts which 
the Oꝛdinary and the Executo? have by Law. 

1. The Owinarp oziginally had nothing to do with the Effate 
of the Inteſtate, fo2 * bona 1oteſtati capi ſolent in manus Regis. 
Afterwards two Statutes were made, which eſtabliſh his pow⸗ 
er; the firſt was Weſtm. 1. cap. 19. and the other was 31 E. 3. 
c. 11. Pet no power was thereby given him to diſpole of the Goods 
to his own uſe, oz to the uſe of any other; he had only a pꝛoper⸗ 
ty ſecundum quid, and not an abſolute and uncontroulable Right 
in the Eſtate. 

2. But the Executo2 hath a Right and Jntereft given to him 
by Law, when a Will is made, and may releafe befoze pzobate ; 
ik he therefoze hath an abſolute Right, and the Oꝛdinary hath only 
a qualified pꝛoperty, how can he grant the Adminiſtration of the 
Goods, which at the ſame time are lawfully veſted in another? 
Suppoſe the Executo2 ſells (ſuch Ggods to one Man, and the Ad⸗ 
minifirato2 to another, the Sale of one of them muſt be votd ; 
and fo2 the (aid Reaſons, and by the conſtant courſe of the Law 
it muſt be the latter. 

It bath been objected, that here was no Executoz at all, on- 
ly one named; oz ff it be admitted that there was an Execu⸗ 
t02, pet his refuſal ſhall relate to the time of the Adminitra- 
— committed, and make that good which might not be ſo 

efo2e. 


2 


But as to that, he ſaid that here was an Executoz appointed 
by the TUtll, who had an Intereſt, and Adminiſtration being 
granted to another, 'tis void ab initio, and what is once 


Med Rep. 214. _ cannot be made good by any ſnbſequent ac, 10 Co. 
&> Qs 
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Here was a want of power in him who did this Ad; fo2 the ©2- 
dinary could not grant Adminiſtration where there is an Execu⸗ 
toꝛ, and therefoze no relation ſhall be to make that good which 
was once void; but if it had been only voidable it might have 
bam other wiſe. 

A Relation may be to inable the Party to recover the Soods 
of the Inteſtate, and to puniſh Treſpaſles ; as if a Man die poſſcC: 
ſed of Goods, and a Stranger convert them, and afterwards Admi⸗ 


niſtration fs granted to S. this Adminiſtration ſhall relate to the 


time of the death of the Inteſtate, ſo that he map maintain Trover, 
befoze the Oꝛdinary had committed it to him, but it will never aid 
the Aas of the Parties to avoid them by Relation 3 as if a Man 
makes a Feofiment to a Feme Covert, and afterwards deviſes 
the ſame Land, the Pusband diſagrees, this ſhall have relation 
between the Parties, ſo as the Dusband ſhall not be charged in 
damages, but it ſhall not make the void Devile good, 3 Co. 28.b. 
Butler and Baker's Caſe, | 

So if a Pan makes a Releaſe, and afterwards get Letters of 
Adminiſtration, that ſhall not relate to make his Releaſe good to 
barr him, neither ſhall his refuſal of the Erzcutozſhtp do it, be⸗ 
cauſe at the time of the Releaſe 02 the refuſal there was not any 
right of Action in him 3 fo2 that commences in the one Caſe 
7 Adminiſtration, and in the other after the Pꝛobate of the 


Notwithſtanding ſuch refuſal this Executoz map afterwards Codolph 141. 


adminiſter at his plealure, and intermeddle with the Goods of 
the Teſtatoz, and if the Adminiſtration ſhould be good alſo, then 
thep would have a power over the ſame Eſtate by two Titles at 
the ſame time, which cannot be. | | 

The greateſt Argument which can be bꝛought againſt this is ab 


399: 


inconvenienti, becauſe it cannot be ſafe to purchaſe under an ad. 


miniſtratoꝛ, ſince a Mill may be concealed faz a time, and af- 
terwards the lawful Executoꝛ therein appointed may appear; but 
this is moze pzoper fo2 the Misdom of a Parliament to redzeſs 
than that the Law ſhould be altered by a judicial determination of 
the Court, and therefoze he pzayed Judgment fo2 the Defendant. 


The Court was of Opinion that the Dꝛdinary cannot grant judgment. 


Adminiſtration where there is an Executo2 named in the Will, 
and therekoꝛe gave Judgment koz the Oekendant againſt the Uen- 
der of this Term. 


The 
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No new 
Trial in an 
Action of 
Scandalum 


Magnatum. 
Mod. Rep. 23 2. 


Curia. 


The Lord Townſend verſus Dr. Hughes. In C. B. 


DE Plaintiff bꝛought an Action of Scandalum Magnatum 

fo2 theſe Aoꝛds ſpoken of him by the Defendant, viz. He 
is an unworthy Man and acts againſt Law and Reaſon: Upon 
Not- Guilty pleaded, the Cale was tried, and the Jury gave the 
Plaintiff 4000 l. damages. 

The Defenvant befoze the Trial made all poſſible ſubmiſſion 
to my Low; he denied the (peaking the Wozds, and made Oath 
that he never ſpoke the ſame ; after the Trial he likewiſe ad: 
dꝛeſſed to my Loꝛd as befoze, making ſeveral Pꝛoteſtations of 
his Innocency: But having once in a Paſſion ſaid, that he ſcoꝛned 
to ſubmit ; My Lozd fo2 that Reaſon would not remit the Da- 
mages; it was therefoze moved fo2 a new Tryal upon theſe 

1, Becauſe the Witnefles, who p2oved the Tlo2ds, were not 
Perſons of Credit, and that at the time, when they were al- 
ledged to be ſpoken, many Clergy men were in Company with 
the Defendant and heard no ſuch ozds ſpoken, 

2, Jt was ſwozn, that one ok the Jury confeſſed, that they 
gave ſuch great damages to the Plaintiff (not that he was dam: 
nified ſo much) but that he might have the greater oppoꝛtunlty to 
thew himſelf noble in the remitting of them. 

3. And which was the paincipal Reaſon, becauſe the Damages 
were exceſſive. | 


The Court delivered their Opinions ſeriatim ; and fir, 


The Chief Juſtice North ſaid, Jn Caſes of Fines fo2 criminal 
Matters a Man is to be fined by Magna Charta with a ſalvo con- 
reremento ſuo 5 andno Fine is to be impoſed greater than he is 
able to pay; but in Civil Actions the Platntiff is to recover by 
wap of compenſation fo2 the damages he hath ſuſtained, and the 
Jury are the pꝛoper Judges thereof. 25 5 

This is a Civil Action bꝛought by the Plaintiff fo; INoꝛds 
ſpoken of him, which if they are in their own nature ackionable, 
the Jury ought to conſider the damage which the Party may 
ſuſtain 3 but if a particular Averment of ſpectal damages makes 
them actionable, then the Jurp are only to conſider ſuch damages 
as arte already ſuſtained, and not ſuch as may happen in futuro, 
becauſe fo2 ſuch the Plaintiff may have a new Agfon +: Pe ſaid 


that as a Judge he could not tell what value to ſet upon the Þo- 


nour 
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nour of the Plaintiff, the Jury have given 4000 l. and therefoze 
he could neither lefſen the Sum oz grant a new Trfal, eſpect- 
ally ſince by the Law the Jury are Judges of the damages; and 
it would be very tnconvenient to examine upon what account they 
gave their Cerdic 3 they having found the Defendant gullty did 
believe the Witneſſes, and he could not now make a doubt of their 
Credibility. 


Wyndham Juſtice accoꝛded in omnibus. 


Atkins Juſtice contra. That a new Trial ſhould be granted, 
foz tis every days pzactice, and he remembyed the Caſe of Gould- 
ſton and Wood in the Kings Bench, where the Plaintiff in an Agion 
on the Caſe fo Mozds fo2 calling of him Bankrupt recovered 
1500 l. and that Court granted a new Tryal, becauſe the damages 
were exceſſive. | 

The Jury in this Caſe ought to have reſpec only to the da- 
mage which the Plaintiff ſuſtained, and not to do an unaccount- 
able thing that he might have an oppoztunity to ſhew Himſelf 
generous 3 and as the Court ought with one Eye to look upon the 
Uerdia, ſo with the other they ought to take notice what is con- 
tained in the Declaration, and then to conſider whether the 
TMozds and Damages bear any pꝛopoztion, if not, then the 
Court ought to lay their hands upon the Gerdi: 'Tis true they 
cannot lefſen the damages, but if they are too great the Court 
may grant a new Tryai. 


Scroggs Juſtice accoꝛded with North and Wyndham, that no 
new Trpal can be granted in this Cauſe : pe laid that he was 
of Council with the Plaintiff befo2ze he was called to the Bench, 
and might therefoze be ſuppoſed to give Judgment in favour of 
his fozmer Client, being pzepoſſeſs'd in the Cauſe, oz elſe (to ſhew 
himſelf mote ſignally juſt) might without conſidering the matter 
give Judgment againſt him; but that now he had fozgot all fozmer 
relation thereunto, and therekoze delfvered his Opinion, that ik 
he had been of the Jury he ſhould not have given ſach a Uerdia, 
and if he had been Plaintiff he would not take advantage of it, 
but would overcome with Forgiveneſs ſuch Follies and Jndif- 
cretions of which the Defendant had been guilty 3 but that he 
did not ſit there to gide Advice, but to do Juſtice to the People. 
De did agree that where an unequal Tryal was, (as ſuch muſt be 
where there is any Pꝛactice with the Jury) in ſuch Caſe tis good 
reaſon to grant a new Trpal, but no ſuch thing appearing to him 
in this Cale a new Tryal could not be granted. 


Suppoſe 
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Suppoſe the Jury had given a ſcandalous Uerdid fo2 the 
Plaintiff, as a Penny Damages, he could not have obtained a new 
Trial in hopes to increaſe them, neither ſhall the Defendant in 
hopes to leſſen them; and therefoze by the Opinion of theſe thꝛe 
Juſfices a new Tryal was not granted, 


Afterwards in this Term Serjeant Maynard moved in Arreſt 
of Judgment, and ſaid, that this Action was grounded upon the 
Statute of R. 2. TUhich conſiſts of a Pzeamble, reciting the 
Miſchief, and of the Enacting part in giving of a Remedy, andthat 
the Defendants Caſewas neither within the Miſchiel ozthe Remedy. 

This Statute doth not create any Action by way ok particu- 
lar deſign, and ff the matter was now Res integra much might 
be (aid that an Action ko: Damages will not lye upon this Sta- 
tute; fo2 the Statute of Weſtm. 2. appoints that the Offender 
hall ſuffer impꝛilonment, until he pꝛoduces the Autho? of a falſe 


Bepoꝛt; and the Statute of 2 R. 2. which recites that of Weſtm. 


2. gives the ſame puniſhment, and the Action is bꝛought qui 
tam, &c. and pet the Plaintiff only recovers fo2 himſelf: It 
was uſual to puniſh Dffenders in this kind in the Star Cham- 
ber; as in the * Earl of Northampton's Caſe, where one Good- 
rick ſaid of him, That he wrote a Book againſt Garnet, and a 
Letter to Bellarmine; intimating, that what he wote in the Book 
was not his Opinion, but only ad captandum populum, which 
was a great diſgrace to him in thoſe days, being as much as to 
ſay, be Was a Papiſt, Cro. Eliz. : 

But the Serjeant would not inſiſt upon that now, ſince it hath 
been ruled that where a Statute pꝛohibits the doing of a thing 
which if done might be pꝛejudicial to another; fn (ſuch caſe he 
may have an Action upon that very Statute fo2 his Damages. 

But the ground on which he argued was, that theſe wozds 
as ſpoken are not within the meaning of the Aa, fo2 they are 
not actionable. 

1. Becauſe they are no ſcandal, and woꝛds which are actio⸗ 
nable muſt impozt a great Scandal, which no circumſtance 
02 occaſion of ſpeaking can ercuſe ; and if they are ſcandalous 
and capable of any mitigation by the pꝛecedent diſcourſe, the 
pleading of that matter will make them not actionable ; and fo? 
this the Low * Cromwel's Caſe is a plain Authozity , the 
Tiows ſpoken of him were, You like thoſe that maintain 
Sedition againſt the King's Perſon; the occaſion of ſpeaking of 
which was to give an account of his favouring the Puritan 
Pꝛeachers, which was all that was intended by the kozmer dil⸗ 
courſe; fo; that Loꝛd had appꝛoved a Sermon which was pꝛeach⸗ 

ed 
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ed by a Parſon againſt the Common Prayer Book, and the De⸗ 
fendant having fozbid ſuch Pꝛeaching, the Lozd told him that he 
did not like him, upon which he ſpoke thoſe T71o2ds 3 ſo that the 
ſubject matter explained the ſenſe, fo2 which reaſon it was adjudg⸗ 
ed that the Action would not lie. 

2. The ſcandal fo2 which an Action may be bꝛought within 
this Statute muſt be falſe, fo2 that wow goes quite though the 


2 


whole Act, viz. falſe News, falſe Lyes, G c. and the woꝛds here 


Are ſo general, that it cannot appear whether they are true oz 
falſe,fo2 there can be no Juſfification here; as in caſe where a Man 
is charged with a particular Crime, my Lozd Townſend is not 
charged with any particular Act of Jnjuſtice as a Subjec, noz 


with any Misdemeanour as a Peer, no2 with any Difence in an 


Ollice. 


Ik therefoze in all Actions bzought upon this Statute the De⸗ 
kendant may juſtiſie and put the matter in Tſſue to try whether it 
be true 02 falſe ; and in this Caſe the Dekendant can neither ju- 
ſfifie no2 traverſe, fo2 this reaſon the Action will not lie. 

That the CUo2ds are general and of a doubtful ſignification, 
it cannot be dented; fo2 to ſay He is an unworthy Man impoꝛts 
no particular Crime; Unworthy is a term of Relation, as he is 
unwozthy of my Friendſhip, Acquaintance o: Kindzed, and ſo 
may be applicable to any thing; and a Low may in many things 
be unwozthy of a particular Bans Friendſhip, as if he pꝛomiſes to 
pay a Sum of Mony at a day certain, and faileth in the payment, 
(as tis often (@n,) ſuch is an unworthy Man, but that will not 
bear an Action: Me is an unwozthy Man who invites another 
to Dinner to affront him; but it will not bear an Action to ſay, 
That a Lord invited me to a Dinner to abuſe me; neither will it 
be adionable to ſay, He is an unworthy Man, becauſe ſuch inſtances 
may be given of his Unwonthineſs which will not bear an Action. 
If my Loꝛd had ban compared to any baſe and unwozthy thing, 
theſe Moꝛds might have been actionable ; and that was the Caſe 
of the Low Marquels of. Dorcheſter, it being ſaid of him, That 


there was no more value in him than in a Dog. 


Then to ſay, A Man acts againſt Law, this is no Scandal, 


becauſe every Man who bꝛeaks a Penal Law, and ſuffers the Pe⸗ 
nalty, is not guilty of any Crime. The Statute commands 
the burying in Toollen, the Party buries one of his Family in 
Linnen; in this he aas againſt the Law, but if the Penalty is 
ſatisfied, the Law is ſo likewile. 

A Pan who acts againſt Law acts againſt Reaſon, becauſe Lex 
eſt ſumma ratio; but no inſtance is here given wherein he did thus 
act: Tis not laid, that he did act — Law wilkullp, o: _ 


- 
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he uſed to do any thing againſt Law; and ſo cannot be like the 


Caſe of the Duke of Buckingham, who bzought an Action fo2 theſe 
Wows, viz. You are uſed to do things againſt Law, and put Cat- 


tle into a Caſtle where they cannot be replevied ; fo2 there was 
not only an (ſage charged upon him, but a particular inſtance of 
Oppꝛeſſion. 

This Action lies fo; CM oꝛds ſpoken of a Judge of either Bench, 
and of a Biſhop, as well as of a Peer. Now if a Man ſhould 
ſay, A Judge acted againſt Law, will an Action lie: Becauſe a 
Judge map do a thing againſt Law, and yet very juſtly and ho- 
neſtly, unleſs all the Judges were infallible, and could not be 
ſubjec to any miſtakes, which none will deny. 

So ik a Biſhop return the Cauſe of his Refuſal to admit a 
Clerk quia criminoſus, this is a Return againſt Law, becauſe 
tis too general; but if J. S. ſhould ſay, A Bilhop acted ogainſt 
Law, and ſhew that for Cauſe, an Anion would not lye. If the 
the Low Townſend had commanded his Bapliff to make a Dt- 
—_ without Cauſe , that had been acting againſt Law and 

eaſon. 

De agreed the TWows to be uncivil, but not actionable ; fo2 if 
ſuch Conſtruction ſhould be made, a Man muſt talk in Pint, 
02 otherwiſe not ſpeak any thing of a Peer fo2 fear of an Acton. 

There are many Authozities where a Pier ſhall not have an 
Action foz every trivial and flight Expꝛeſſion ſpoken of him. 

As to fayof aPter, He keeps none but Rogues and Raſcals about 
him like himſelf; by the Opinion of two Juſtices, Yelverton and 
Flemming, the Action would not lie, becauſe they are Ulozds of 
Scolding ; and this was the Cale of the Earl of Lincoln, Cro. 
Jac. 196. But the Court was divided; the Oefendant died, and 
ſo the TUrit abated. 

Agions fo2 70{02ds have been of late too much extended; foz- 
merly there were not above two oz thzee bꝛought in many years ; 
and if this Statute ſhould be much inlarged the Lo2ds them⸗ 
ſelbes will be pꝛejudiced thereby by maintaining Actions one againſt 
another. 

Upon this Statute of 2 R.2 c.5 there was no Action bzought till 
13 H. 7. which was above an hundzed years after the making of 
that Law; and the occaſion of making the Law was, becauſe 
the Duke of Lancaſter, who was then the firſt Pꝛince of the 
Blood, took notice that divers were lo hardy as to ſpeak ot him 
ſeveral lying Tos, 1 R. 2. num. 56. and therefoze this Sta⸗ 
tute was made to puniſh thoſe, who deviſed falſe News, and hor- 
rible and falſe Lies of any Peer, &c. whereby Diſcords might 


ariſe between the Lords and Commons, and great Peril and _ 
| chie 
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chief to the Realm and quick Subverſion the Now from the 
natural intent and conſtruction of theſe Moꝛds in the da, can 
it be ſuppoſed that if one ſhould ſay, Such a Peer is an unworthy 
Man, that the Kingdom would be p2eſently in a flame and turned 
into a ſtate of confuſion and Civil Mar; and to ſay, That he 
acts againſt Law, that the Government would thereby be in danger 
to be loſt, and quick Subverſion would follow? This cannot be 
the common and ozdfnary underſtanding of theſe TUozds, 

Ik therefoze the Plaintiff by ſpeaking theſe TUows was in no 
hazard no2 any wiſe damnified; ik he was not touched in his 
Loyalty as a Peer, no2 in danger of his Life as a Subjec ; if 
he was not thereby ſubjected to any Cozpozal oꝛ Pecuntary Pu- 
niſhment ; no2 charged with any Bzeach of Path, no2 with a 
particular Miſcarriage in any Office; if the Moꝛds are ſo ge- 
neral that they impozt no Scandal, and are neither capable of any 
Juſfification 3 and laſtly, if they are not ſuch hozrible Lies as are 
intended to be puniſhed by the Statute 3 fo2 theſe Reaſons he con- 
cluded the Action would not lie, and therefoze prayed, that the 
Judgment might be arreſted, 


Serjeant Baldwin and Serjeant Barrel argued on the ſame 
ſide fo2 the Defendant, but nothing was mentioned by them 
which is not fully inſiſted on in the Argument of Serjeant May- 
nard, fo; which Realon J have not repozted their Arguments. 


But Pemberton Serjeant, who argued fo2 the Plaintiff, ſaid, Ex parte 
that it would conduce much to the underſtanding of the Statute __ 
of 2 R. 2. cap. 5. upon which this Action of Scandalum Magnatum 
was grounded, to conſider the occaſion of the making of it. | 

Jn thoſe days the Engliſh were quite of another Nature and 
Genius from what they are at this time; the Conſtitution of 
this Kingdom was then Martial and given to Arms, the very 
Tenures were Military, and ſo were the Services as Knights 
Service, Caſtleguard and Eſcuage. There were many Caſtles 
of defence in thoſe days in the hands of pzivate Men; their 
Spots and Paſtimes were ſuch as Tilts and Turnaments, 
and all their Jmplopments were tending to bzxed them up in Chi⸗ 
valry. 

Thoſe who had any dependency upon Noble Men were en- 
ured to Bows and Arrows, and to ſignalize themſelves in Ualour 
it was the only wap to Riches and Honour; Arts and Sciences 
had not got (ſuch ground in the Kingdom as now; but the 
Commons had almoſt their dependance upon the Lows, whole 


Power then was erc#ding great, and their Pꝛactices were con- 
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formable to their Power; and this is the true Reaſon why ſo 
few Actions were foznerly bzought foꝛ Scandals, becauſe when 
a Man was injured by Tos he carved out his own Remedy 
by his Swoꝛd. 

There are many Statutes made againſt riding pztvately armed, 
which Men uſed in thoſe days, to repair themſelves of any Injury 
done unto them, fo2 they had immediately recourſe to their Arms 
fo? that purpoſe, and (ſeldom o2 never uſed to being any Actions 
fo2 damages. 

This was their Revenge; and having thus made themſelbes 
Judges in their own Caſes, it was reaſonable that they ſhould da 
themſelves Juſtice with their own CUeapons ; but this Revenge 
did not uſually end in pzivate Quarrels, they took Parties, fit- 
gaged their Friends, their Tenants and Servants on thetr ſides, 
and by ſuch mrans made great Factions in the Commonwealth, 
by reaſon whereof the whole Kingdom was often in a flame, 
and the Government as often in danger of being ſubverted; (a 
that Laws were then made againſt wearing Liverys 02 Badges, 
and againſt riding armed. 

This was the miſchief of thoſe times; to pzevent which this 
Statute of R. 2. was made, and therefoze all pzovoking and 
vilifying Moꝛds, which were uſed befoze to exaſperate the Pers 
and to make them betake themſelves to Arms, by the intent of 
this Ac are clearly foꝛbidden, which was made chiefly to pꝛevent 
luch conſequences ; fo2 it was to no purpoſe to make a Law and 
thereby to give a Pier an Action fo2 ſuch TUozds as a common 
perſon might have befoze the making of the Statute ; and fo? 


which the Peer himſelf had a Remedy alſo at the Common Law, 


and therefoze needed not the help of this Ya. 

Ik then the deſign of this Statute was to hinder ſuch pzactices 
as atoreſaty, the next thing to be conſdered is what was uſual 
in thoſe days to raiſe the Paſſions of Peers to that degre#, and 
that will appear to be not only ſuch things as imported a great 
Scandal in themſelves, oꝛ ſuch fo2 which an Aaion lay at the Com- 
mon Law, but even ſuch things as ſavoured of any Contempt 
of their perſons; and ſuch as bzought them fnto diſgrace with 


the Commons, fo2 hereby they took occaſion of Pꝛobocation and 


Revenge. 

Tis true that very few Actions were bzought upon this Staute in 
ſome conſiderable time after it was made, fo2 though ſuch pꝛactices 
were thereby pꝛohibited, the Lozds did not pꝛeſently apply them: 
ſelves to the Remedy therein given, but continued the Military 
way of Revenge to which they had been accuſtomed, 


As 
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As to the firſt Dbjecion that hath been made, he gave no 
anſwer to it, becauſe it wasnot much inſiſted upon on the other 
ſide, whether an Acton would [ye upon this Statute, fo2 the 
very woꝛds of it are ſufficient ground fo2 an Action; and dis 
very well known that whereever an Act pꝛohibits an evil thing, Maxim. 
=» perſon againſt whom ſuch thing is done, may maintain an 

ion. 

This Statute conſiſts of two parts, the firſt is pzohibitogy, Vide Ante. 
Viz. That no Man ſhall do ſo, exc. Then comes the advitto- 
nal Clauſe, and ſafth That if he do he ſhall incur ſuch Penalty. 
Tis on the firſt part that this Action is grounded; and co it 
was fn the Earl of Northampton's Caſe, in that Repozt which 
goes under the name of the Lozd Coke's 12th. Repozt, where 
by the Reſolution of all the Judges in England, except Flem- 
ming who was abſent; it was adjudged that it was not ne⸗ 
ceſſary that any particular Crime ſhould be fixed on the Plain⸗ 
tiff, oꝛ any Dffence fo2 which he might be indicted. 

So are the Authozities in all the Caſes relating to this Agt- 
on. In the Lozd * Cromwel's Caſe fo2 theſe Mods, You like 4 Co. :3. b. 
thoſe who maintain Sedition. In the Loꝛd of Lincoln's Caſe, *©* 96. 
My Lord is a baſe Earl, and a paultry Lord, and keepeth none 
but Rogues and Raſcals like himſelf. In the Duke of Buck- 
ingham's Caſe, He has no more Conſcience than a Dog. In 
the Low * Marqueſs of Dorcheſter's Caſe, He is no more to. 3 
be valued than the Black Dog which lies there. All which UU oꝛds : Rot. 1269. 
were held ackionable, and pet they touch not the perſons in any 3 0 
thing concerning the Government, oz charge them with any tor in B K 
Crime, but in point of Dignity oꝛ Honour; And they were all vil- 
litying Moꝛds, and might give occaſion of Revenge. 

And fo are the Mozds fo2 which this Acton is brought, they 
ate rude, uncivil, and ill nature; Unworthy is as much 10 
as to ſay baſe and ignoble, a contemptible Perſon, and a Man Wig 
of neither Honour oꝛ Merit. And thus to ſpeak of a Nobleman, | Wit 
fs a Refleation upon the King, who is the Fountain of Honour, 
that gives it to ſuch perſons who are (in his Judgment) deſer- 
ving, by which they are made capable of adviſing him in Par⸗ 
— and it would be very diſhonourable to call unwozthy Men 

er. ; 

Tis likewiſe a diſhonour to the Nobility to Have ſuch a per- 
ſon to fit among them as a Companion, and to the Commons 
to have their pꝛoceedings in Parliament tranſmitted to ſuch Pars: 
ſo that it tends to the diſhonour of all Dignities, both of King, 
Lows and Commons, and thereby diſcoꝛds may ariſe between 
the two Þonles, which is the Milchlek intended to be remedied by 
this Act. Then 
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Then the following TU02ds are as ſcandalous; fo2 to ſay A 
Man acts againſt Law and Reaſon, impoꝛts ſeveral ſuch acts done; 
a Man is not denominated to be unwoꝛthy by doing of one ſin- 
gle Ac; fo2 in theſe TUows more is implied, than to ſap he 
hath done an unworthy thing; fo2 the NTloꝛds ſeem to relate to 
the Dffice which the Plaintiff had in the Country, as Lozd 
Lieutenant, which is an Dffice of great Honour, and can any 
thing tend to cauſe moze diſco2d and diſturbance in the Kingdom, 
than to ſay of a great Officer, That he acts according to the 
dictates of his Will and Pleaſure? the conſequence of which is, 
that he will be rather ſcomed than obeyed. 

It hath been objected, that the TUows are general, and charge 
him not with any ac. 

Anſw. The Scandal is the greater; fo; tis not ſo bad to lay 
A Man did ſuch a particular thing againſt Law and Reaſon ; as 
to ſay, He acts againſt Law: which is as much as to ſap, his 
conſtant courſe and pꝛactice is ſuch: And to ſay that the TUozys 
might be meant of bzeaking a Penal Law, that is a fozeign 
Conſtruction; fo2 the plain ſenſe is, he aas againſt the known 
Laws of the Kingdom, and his pzactice and deſigns are lo to 
do, fo? he will be guided neither by Law o2 Reaſon. 

Object. Jt has been objected that the Scandal muſt be kalle: 
But whether true o2 not, there can be no juſtification here, be⸗ 
cauſe they are ſo general, that they cannot be put in Jffue. 

Anſw. He agreed that no Adion would iye upon this Statute 


ik the woꝛds were true; but in ſome Caſes the divulging of a Scan- 


dal was an Dffence at the Common Law; now to argue (as on 
the other ſide) that the Oefendant cannot juſtifie, and therefoze 
an Action will not lpe, is a kalle Conſequence ; becauſe wods 
may be ſcandalous and derogatozy to the dignity of a Peer, 
and yet the ſubject matter may not be put in Jflue. 

He agreed alſo that occaſional Circumſtances may extenuate 
and ercuſe the Nloꝛds, though ill in themſelves ; but this can⸗ 
not be applied to the Caſe in queſtion, becauſe the Mozds were 
not mitigated: The Defendant pleaded Not Guilty, and inſiſfed 
on his Innocence; the Jury have found him Guilty, which is 
gn aggravation of his Crime; if he would have ertenuated them 
by any occaſion upon which they were ſpoken, he ſhould have 
pleaded ft ſpecially, o2 offered it in Evidence, neither of which 
was done. 

This Act is to be taken favourably ko: him againſt whom 
the TWows are ſpoken; becauſe "tis to pzevent great Milchiels 
which map fall out in the Kingdom, by rude and uncivil diC- 
courſes 3 and in ſuch Caſes tis uſual fo; Courts rather * en⸗ 
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large the remedy than to admit of any extenuation; fo2 which 
reaſons he pꝛayed that the Plantiff might have bis Judgment. 


Jt was argued by Serjeant Calthrop on the ſame ſide, and 
to the ſame effect. 


Afterwards this Term, all the Judges argued this Caſe, ſe- 
riatim at the Bench. And firſt Juſtice Scroggs ſaid, That the 
greatneſs of the Damages given ſhould not pzevail with him, 
either on the one ſide oz the other; at the Common Law no 
Action would lye fo; ſuch Moꝛds, though ſpoken of a Peer, fo2 
uch Actions were not fozmeriy much countenanced; but now 
ſince a Remedy is given by the Statute , Mozds ſhould not 
be conſtrued either in a rigid oz mild ſenſe, but accoꝛding to 
the genuine and natural meaning, and agreeable to the common 
underſtanding of all Yen. 

At the Barr the ſtrained ſenſe fo2 the Plaintiff is, that theſe 
Mozds impozt He is no Man of Honour; and fo the Defendant, 
that they impoꝛt no Scandal; and that no moꝛe was meant by 
them, but what map be ſaid of every Man. 

'Tis true, in reſpect of God Almighty, we are all Unwozthy, 
but the ſubſequent Clauſe explains what unwozthineſs the De⸗ 
fendant intended, fo2 he inkers him to be Unworthy, becauſe 
he acts againſt Law and Reaſon. 

Now whether the Tos thus explained fix any Crime on 
the Plaintiff, is next to be conſidered ; and he was of Opinion 
that they did fir a Crime upon him; fo2 to ſay He is an unwor- 
thy Man, is as much as to ſay, He is a vitious perſon, and ts 
the ſame as to call him a corrupt Man, which in the Caſe of a 
Peer is actionable ; fo: general woꝛds are ſufficient to ſuppozt 
ſuch an Action, though not fo2 a common perſon. 

To (ay, a Man acts againſt Law and Reaſon, is no Crime, 
if he do it ignozantly ; and therekoze if He had ſaid My Lord was 
a weak Man, for he acts againſt Law and Reaſon ; ſuch wo2ds had 
not been actionable; but theſe TUozws as ſpoken do not relate 
to his Cinderſtanding, but to his Mozals; they relate to him 
alſo as a Peer (though the contrary has been objected) that 
they relate to him only as a Man, which is too nice a diſtinai⸗ 
on; ko; to diſfinguiſh between a Man and his Peerage, is like 
the diſtinction between the perſon of the King, and his Jutho- 
rity, which hath been often exploded; the wozs affect him. in 
all qualities, and all relations. 

Jt has been alſo objected, that the TUozds are too general; 
and like the Caſe of the Biſhops Return, that a Man is crimi- 
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noſus, which is not good: But though they are general in the 
Caſe of a Peer, they are actionable ; fo2 to ſay of a Biſhop That 
he is a wicked Man, theſe are as general wozds, and yet an Act- 
on will lye. 

It has been allo objected, That general Mozds cannot be 
juſtified; but he was of another Opinion, as if the Plaintiff, who 
was Lo Lieutenant of the County, had laid an unequal charge 
upon a Man, who upon complaint made to him, o2dered ſuch 
charge to ſtand, and that his will in ſuch caſe ſhould be a Law: 
Ik the perſon ſhould thereupon ſap That the Lord had done Unwor- 
thily, and both againſt Law and Reaſon ; thoſe wows might have 
been juſtified, by ſhewing the ſpecial matter, either in Pleading 
02 Evidence. 

'Tis too late now to examine whether an Action will lye up- 
on this Statute, that muſt be taken ko; granted, and therefoze 
was not much inſiſted on by thoſe who argued fo2 the Deken⸗ 
dant, fo2 the Authozities are very plain, that ſuch Aatons have 
been allowed upon this Statute. 

The Mozds, as here laid to be ſpoken, are not ſo bad as the 
Defendant might ſpeak, but they are (ſo bad that an dation will 
Ive fo2 them; and though they are general, yet many Caſes 
might be put of general wozds which impozt a Crime, and were 
adjudged actionable. 

The Earl of Leiceſter's Caſe, He is an Oppreſſor : The Low 
of Wincheſter's Caſe, He kept me in Priſon 'till I gave him a 
Releaſe; theſe woꝛds were held actionable, becauſe the plain in⸗ 
ference from them is, That they were Oppreſſors: The Loꝛd 
Abergavenny's Caſe, He ſent for me and put me into Little Eaſe: 
It might be pzeſumed, that that Loꝛd was a Juſtice of Peace, as 
moſt Peers are in their Counties, and that what he did was by 
colour of his Authozity ; ſo are all the Cales cited by thoſe who 
argued fo2 the Plaintiff, in ſome of which the wozds were ſtrain⸗ 
ed to impo2t a Crime, and yet adjudged actonable; eſpectally 
in the Caſe of the Lozd Marqueſs of Dorcheſter, He is to be 
valued no more than a Dog, which are leſs flanderous Moꝛds 
_ thoſe at the Bar, becauſe the flander is moze dfrect and 
poſitive. 

It appears by all theſe Caſes, that the Judges have always 
conſtrued in favour of theſe Aafons, and this has been done 
in all pꝛobability to pꝛevent thoſe dangers that otherwiſe might 
enſue if the Lozds ſhould take revenge themſelves; fo2 which 
reaſons he held the Action will lye. 
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Atkyns Juſtice contra. This is not a common Action upon 


the Caſe, but an Action founded upon the Statute of the 2 of 
R. 2. upon the Conſtruction whereof the Reſolution of this Cale 


will depend, whether the Action will lie 02 not. And as to that he 
conſidered, 

1. The Dccafion. 

2, The Scope. 

3, The parts of the Statute. 

1, The occaſion of it is mentioned in Cotton's Abzidgment of 
the Recozds of the Tower f. 173. nu. 9 and 10. At the ſum- 
moning of this Parliament, the Biſhop of St. Davids declared 
the Cauſes of their meeting, and told both the Houfes of the Mif- 
chiefs that had hapned by divers flanderous Perſons, and ſowers 
of Dilcoꝛd, which he (aſd were Dogs that ear raw Fleſh ; the mean⸗ 
ing of which was, that they devoured and eat one another ; 
to pꝛebent which the Biſhop deſired a Remedy, and his Requeſt 
ſeemed to be the Dccaſton of making this Law; koz ex malis 
moribus bonæ naſcuntur Leges. 

2, The Scope of the Ax was to reſfrain unruly Tongues 
from raiſing falſe Reports, and telling Stories and Lyes of the 
Peers and Great Officers of the Kingdom; (o that the deſign of 
the Act was to pyevent thoſe imminent dangers which might 
artſe and be occaſioned by ſuch falſe Slanders. 

3. Then the parts of the Ac are thee, viz. reciting the Offence 
and the Miſchief, then mentioning the ill Effeas, and appoint- 
ing of a Penalty. 

From whence he Obler ved. 

1. That here was no new Offence made oz declared; fo2 no- 
thing was pꝛohibited bythis Statute, but what was ſo at the Com- 
mon Law befoze, 

The Offences to be puniſhed by this Ag, are mala in (ſe, 
and thoſe are Dffences againſt the Mozal Law; they muſt be 
ſuch in their nature, as bearing of falſe TUitneſs ; and theſe 
are Dffences againſt a common Perſon, which he admitted 
to be aggravated by the eminency of the perſon againſt whom 
they were ſpoke ; but every uncivil (Uo, oz rude Expreſſion ſpo⸗ 
ken, even of a Szeat Man, will not bear an Action; and there⸗ 
foze an Action will not lie upon this Statute fo2 every falſe Lye, 
but it muſt be hozrible as well as falſe, and ſuch as were pu⸗ 
niſhable in the high Commiſſion Court, which were enozmous 
Crimes, 12 Co. 43. 

By this deſcription of the Offences , and the conſequences 
and effects thereof , he (aid he could better judge at — 
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Mods were actionable o2 not; and he was of Opinion, that the 
Statute did not extend to Moꝛds of a (mall and trivial nature, 
no2to all Mods which were actionable, but only to ſuch which 
were of a greater maguitude,ſuch by which Diſcoꝛd might ariſe be- 
tween the Loꝛds and Commons, to the great peril of the Realm, 
and ſuch which were great Slanders, and hoꝛrible Lies, which are 
woꝛds purpoſely put into this Statute, fo2 the aggravation and 
diſtinction of rhe Crime; and therefoze ſuch TUo2ds which are acio- 
nable at the Common Law, may not be ſo within this Statute, 
becauſe not hozrible great Scandals, 

He did not deny, but that theſe were undecent and uncivil wozds, 
and very ill applied to that honourable perſon of whom thep 
were (ſpoken, but no body could think that they were hozrible great 
ſlanders, 02 that any debate might ariſe between the Lows and 
Commons, by reaſon ſuch wozds were ſpoken of this Peer, o2 
that ft ſhould tend to the great peril of the Kingdom, and the 
quick deſtruction thereof , luch as theſe were not likely to be the 
effects and conſequences of theſe TU020s, and therefo2e could not 
be within the meaning of the Ac, becauſe they do not agree 
with the dilcription given in it. 

2, Here is no new puniſhment inflicted on the Dffender, fox 
at the Common Law, any perſon fo2 ſuch Dffences as herein are 
deſcribed might have been Fined and Jmpziſoned, either upon 
Indictment 02 Inkozmation bꝛought againſt him, and no other 
puniſhment is given here but Impulonment. 

Even at the Common Law ſcandal of a Peer might be puniſh- 
ed by Pilloꝛy and loſs of Ears, 5 Co. 125. De Libellis Famoſis, 
12 Co. 37, 9 Co. 59. Lamb's Caſe, So that it appears this was 
an Dffence at the Common Law , but aggravated now, becauſe 
againſt an Ac of Parliament, which is a poſitive Law; much 
like a Pꝛoclamation which is ſet fo2th to enfozce the execution 
of a Law, by which the Offence is afterwards greater. 

De did agree, that an Action would lie upon this Statute , 
though there were no expzeſs Mods to give it to a Peer, be- 
cauſe where there is a JNohibition, and a TUrong and Damage 
ariſes to the Party, by doing the thing p2ohibited 3 fn ſuch Caſe 
the Common Law doth intitle the Party to an Agion, 10 Co. 
75. 12 Co. 100, 103. And ſuch was the Reſolution in the Earl 
of Northampton's Caſe, upon conſtruction of the Law as inci⸗ 
dent to the Statute 3 and as the Offence is greater becauſe of 
the Act, and as the Action will lie upon the Statute, ſo the Party 
injured may ſue in a qui tam, which he could not have done 
befoze the making this Law. 


3. But 
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3. But that ſuch woꝛds as theſe were not adionable at the Com⸗ 
mon Law, much leſs by the Statute; fo2 the Defendant ſpoke 
only his Judgment and Opinion, and doth not directly charge 
the ]latntiff with any thing, and might well be reſembled to 
ſuch Caſes as are in Rolls Abridgm. 1 part 57. pl 30. which is 
a little moze (ſolemn, becauſe adjudged upon a ſpectal Uerdic 3 
the Tloꝛds were ſpoken of a Juſtice of Peace, Thou art a Blood- 
Sucker, and not fit to live in a Commonwealth. Theſe were 
not held actionable , becauſe they neither relate to his Office, oz 
fir any Crime upon him. Fol. 43. in the lame Book, Thou de- 
ſerveſt to be hanged, not actionable, becauſe it was only his 
Opinion. | 

So, where the Noms are general without any particular 
Circumſtances, they make no impꝛeſſion and gain no credit; 
and therefoze in Cro. Car. 111. 1 Roll. Abridgm. 107. pl. 43. 
You are no true Subject to the King; the Action would not 
lie. | 

In this Caſe tis ſaid, the Plaintiff acts againſt Law, which 
doth not imply a Habit in him ſo to do; and when Tows may 
as well be taken in a mild, as in a ſevere Senle, the Rule is 
quod in mitiori ſenſu accipienda ſunt. Mom theſe TUo2ds are 
capable of ſuch a favourable conſtruction 3 fo2 no moze was ſatd 
of the Plaintiff, than what in (ome ſenſe map be laid of every 
perſon whatſoever 3 fo2 who can boaſt of his Jnnocency ? who 
keeps cloſe in all his actions to Law and Reaſon? and to ſap 
A Man acts againſt both, may imply that he departed from thole 
Rules in ſome particular Caſes, where it was the Erro2 of his 
Judgment only. 

Jn the Duke of Buckingham's Caſe, Sheppard's Abridgment 
1 part, f. 28. Viz, You are uſed to do things againſt Law; and 
mentions a particular fact there indeed, becauſe of Uſage; of 
the ill p2actice it was held that an Action lies; but if he had 
been charged fo2 doing a thing againſt Law but once, an Action 
would not lie. 

De then obſerved how the Caſes which have been adjudged 
upon this Statute, agree with the Rules he had inſiſted on in 
his Argument, which Caſes have not been many, and thoſe too 
of late times; in reſpect of the Antiquity of the Act, which was 
made almoſt 300 hundzed years ſince, Anno 1379. and fo2 
120 pears after no Action was bzought, the firſt that is Repozt- 
ed was 13 H. 7. Keilway 26. So that we have no contempora- 
nea expoſitio of the Statute to guide an Opinion, which would 
be a great help in this Cale; becauſe they who make an Act 
beſt underſtand the meaning 3 ST now the meaning muſt - 
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collected from the Statute it ſelf, which is the beſt Expolition, 
as the Rule is given in Bonham's Caſe, 8 Co. Vide the Caſe in 
13 Hl. 7. 

Che next Caſe in time is the Duke of Buckingham's Caſe, 
4H 8. Cromp jur. of Courts, f. 13. You have no more Conſcience 
than a Dog. Lord Abergavenny againſt Cartwright, in the ſame 
Book, You care not how you come by Goods; in both which 
Caſes the TUo2wds charge the Plaintiff with particular matter, 
and give a Narrative of ſomething of a falſe Stozy, and do 
not barely reſt upon an Opinion. In the Biſhop of Norwich his 
Caſe, Cro.Eliz. 1. Viz. You have writ to me that which is againſt 
the Word of God, and to the maintainance of Superſtition. Theſe 
were held actionable, becauſe they refer to his Function and great- 


ly defame him, and pet he had but 500 Marks Damages. 29 
& 30 Eliz. 1 Cro. 67. The Lord Mordant againſt Bridges, My Lord 


Mordant did know that Prude robbed Shotbolt, and bid me com- 
pound with Shotbolt for the ſame, and ſaid, he would ſee me ſa- 
tisfied for the ſame, though it coſt him an hundred pounds; which 
I did for him being my Maſter , otherwiſe the Evidence I could 
have given would have hanged Prude : Theſe Moꝛds were held 
actionable and oO l. Damages given ; and in all the other Ca- 
ſes which have been mentioned upon this Statute, and where 
Judgment was given fo2 the Plaintiff, the TUows always charge 
him with ſome particular Fact, and are poſitive and certain, 
but where they are doubtful and general, and ſignifie only the 
Opinton of the Defendant, they are not actionable. 

The Mozds in the Caſe at Bar, neither relate to the Plain⸗ 
tiff as a Peer, 02 a Low Lieutenant, and charge him with no 


particular Crime; ſo that from the authozity of all theſe Caſes 


he grounded his Opinion, that the Action would not lie; and he 
ſaid, Jf Laws ſhould be erpounded to wack People fo2 Mozds, 
inſtead of remedying one Milchiek, many would be introduced, 
fo2 in ſuch Caſe they would be made Snares fo2 Men. 

The Law doth bear with the Jnfirmities of Men, as Keli⸗ 
ligton, Honour and Uertue doth in other Caſes 3 and amongſt 
all the excellent Qualities which Adoꝛn the Nobility of this Na- 
tion, none doth ſo much as koꝛgiwing of Injuries; Solomon 
ſaith, That tis the Honour of a Man to paſs by an Infirmity. TUhich 
if the Plaintiff ſhould refuſe, yet the Dekendant (if he thinks 
the Damages exceſſive_) is not without his remedy by Attaint, 
fo2 he (afd he could ſhew where an Attaint was bzought again 
a Jury fo2 giving 60 l. Damages. 


He 
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Þe farther ſaid, that he could not find that any Judgment 
had been either reverſed oz arreſted upon this Statute , and 
therefoze it was fit that the Law ſhould be ſetled by ſome Ryule, 
becauſe tis a wzetched condition ko: People to libe under ſuch 

_ Circumſtances, as not to know how to demean themſelves to- 
wards a Pr; and ſince no Limits have been hitherto pꝛeſcribed 
tis fit there ſhould be ſome now, and that the Court ſhauld go 
by the ſame Rules in the Cale of a Peer, as in that of a com- 
mon perſon, that is, not to conſtrue the Mods agionable with⸗ 
out ſome particular Crime charged upon the Plaintiff, o2 unleſs 


he alledge ſpecial damages; fo2 which Reaſons he held that this 
Action would not lye. 


— 


Wyndham Juffice accoꝛded with Scroggs; and the Chief Juſtice 
Now agreed with them in the lame Opinion; his Argument 

as, viz. | 

Firſt, he ſaid that he did not wonder that the Defendant 
made his Caſe ſo ſolemn, being loaded with ſo great damages; 
but that his Opinion ſhould not be guided with that o2 with any 
Rules, but thoſe of Law, becauſe this did not concern the Plain⸗ 
tiff alone, but was the Caſe of all the Nobility of England ; but 
let it be never ſo general, and the Conveniences oz Incovent⸗ 
ences never ſo great, he would not upon any luch conſiderations 
alter the Law. 

He ſaid that no Action would lie upon this Statute, which 
would not lie at the Common Law; fo2 where a Statute pꝛo⸗ 
hibits a thing generally, and no particular Man is concerned, 
an Olfence againſt ſuch a Law is puniſhable by Indictment; 
but where there is a patticular damage to any perſon by doing 
the thing pꝛohibited, there an Action will lie upon the Statute, 
and ſo it will at the Common Law. | 

The Wozs therefoze which are actionable upon this Statute MP! 
ate ſo at the Common Law. 11 

This Statute extends only to Peers 02 other great Officers 3 M4 
now everp Peer as ſuch is a great Officer, he has an Office of ml 
great Dignity, he is to ſuppoꝛt the King by his advice, of which he | In: 8 
is made capable by the great Eminency of his Reputation, and WA 

N 
' 


therefoze all TUo2ds which reflec upon him as he is the Kings 1 
Councelloz, oꝛ as he is a Man of Honour and Dignity, are acion- 1 
able at the Common Law. } | 
In the oꝛdinary Cales of Officers tis not neceſſary to ſay that the the 
Moꝛds were ſpoken relating to his Office, as to lay of a Lawyer | 
that tic is a Sor or an Ignoramus3 02 of a K is a 
ankrupt, 
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Bankrupt, the Action lies though the TUo2ds were not ſpoken of 
either as a Lawyer oz Tradeſman. 

He did not think that Judges were to teach Men by what 
Rules to walk other than what did relate to the particular mat- 
ter befoze them, all other things are gratis dicta ; neither would 
he allow that diſtinction, that an Action would not lie where a 
Man ſpoke only his Opinion; fo2 if that ſhould be admitted, 
it would be very eaſie to ſcandalize any Man, as I think ſuch a 
Judge is corrupt, 02 I am of Opinion that ſuch a Privy Councel- 
lor is a Traytor; and can any Man doubt whether theſe o2 ſuch 
like Wows are actionable o2 not, becauſe (ſpoken only in the ſenſe 
of the perſon? 'Tis true, in ſome Caſes where a Man ſpeaks 
his own particular diſeſteem an Action will not lie, as if J ſay, I 
care not for ſuch a Lord, but that differs much where a Man 
ſpeaks his Opinion with reference to a Crime; fo2 Opinions will 
be (pzead, and will have an implicit Faith, and becauſe one Man 
believes it another will; and tis upon this ground that all the 
Caſes which have been ſince the Statute are juſtified and fo 
was the late Caſe of *the Marqueſs of Dorcheſter, He is no 
more to be valued than the Black Dog which lies there which 
were Moꝛds of diſeſteem, and only the Opinion of the Defen- 
_ in which Caſe Judgment was affirmed in a TUrit of 

rroz. 

Object. If it be objected to what purpole this Statute was 
_ ik no Action lies upon it, but what lay ar the Common 

aw. | 
Anſw. The Plaintiff now upon the Statute muſt pꝛolecute 
tam pro Domino Rege quam pro ſeipſo, which he could not do at 
the Common Law. And it has ben held in the Starr-Chamber 

that if a Scandalum Magnatum be bꝛought upon this Statute 
the Defendant cannot juſtifie, becauſe tis bꝛought qui tam, &c. 
and the King is concerned; but the Defendant may explain the 
Toꝛds and tell the occaſion of ſpeaking of them, ik they are true, 
they muſt not be publiſhed becauſe the Statute was to pꝛevent 
Dilcows. . 

Object. Theſe Nloꝛds carry in them no diſeſteem. 

Anſw. Accoꝛding to a Common Underſtanding they are Wows 
of diſreſpect and of great dileſteem; fo2 tis as much as to (ay, that 
the Plaintiff is a Man of no Honour; he is one who lives 
after his own TUtll, and ſo is not fit to be employed under the 
King 3 if any pzecedent diſcourſe Had qualified the ſpeaking theſe 
Tows it ought to Have been ſhewn by the Defendant, which is 
not done, and therefoze he concluded that the WMozds notwith⸗ 

ſtanding 
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ſtanding what was objected were actionable; and ſo by the Dpt- 


nion of him, Wyndham and Scroggs Juſtices, Judgment was given 
fo? the Plainttff. 


Atkins Juſtice of a contrary Opinion. 


Anonymus. 
N Aion of Aſſault, Battery, Wounding and falſe Jm- eng. 
pttſonment fo2 an hour was bought againft the Defen- ment after 
dant, who pleads quoad venire vi & armis Mot - Guilty; and as à Demurrer 
to the Impziſonment he juſtified as Servant to the Sheriff joyned and 
attending upon him at the time of the Aſtze,from whom he received betoreJudg- 
a Command to bzing the Plaintiff (being another of the She- ment given, 
riffs Servants) from the Conventicle, where finding of bim, he 800d. 
(to wit the Defendant) did molliter manus imponere upon the 
Platntif, and brought him befo2e his Maſt er, que eſt eadem 
2 reſſio; To this the Plaintiff demurred and ſhewed fo2 

auſe, | 

1. That the Subſtance ok the Juſtification is not good, be. ©... 
cauſe the Servant could not thus juſtifie though his Paſter 
might; fo2 the Loꝛd may beat his Uillain without a Cauſe, but 
ik he command another to do it, an Aaton of Battery lies 
againſt him, 2 H. 4. 4. But though this might have been good, if 
well pleaded, yet tis not good as pleaded here; fo? 

2, The Defendant ſaith quoad venire vi & armis Not-Guilty, — 
but ſaith nothing of the wounding which cannot be juſtified, and Ferne, Pottea. 
therefoze this Plea is not good; fo2 which reaſon it was clearly 
reſolved that the Plea was ill, but the Court inclined that the Sub- 
ſtance of the Plea was well enough. 


The Chief Juſtice and Juſtice Scroggs were of Opinion that 
a Man may as well ſend foꝛ his Servant from a Conventicle as 
from an Alehouſe, and map keep him from going to either of 
thoſe places: And the Chief Juſtice ſaid that he once knew it to 
be part of a Marriage Agreement that the Mike ſhould have 
leave to go to a Conventicle. 

But in this Caſe Leave was given to amend the Plea, and 5. 1% 
put in quoad vulnerationem Not. Guilty; and it was held that 
though the Parties had joined in Demurrer, yet the Defendant 
might have Liberty to amend befoze Judgment given. 


* 


Singleton 
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Singleton verſus Bawtree Executor. 


Traverſe Sſumpſit againſt the Defendant as Executoz, who pleads 
muſt be A the Teſtato2 made one J. S. Executoꝛ, who p2oved the Till 
where the and took upon him the Execution thereof, and adminiſtred the 
Charge in Goods and Chattels of the Teſtatoz, and ſo concludes in Abate- 
the Decla- ment Et petit Judicium de Brevi, with an Averment that J. 8. 
-— Superſtes & in plena vita exiſtit. 2 
Red. To this Plea the Plaintiff demurred, becauſe the Defendant 
ought to have traverſed abſq; hoc that he was Executoꝛ, o2 ad- 
miniſtred as Executoz, and ſo are all the Pleadings, 9 H. 6. 7. 
4H. 5. 13. 7 H36.13, + | 


But Serjeant Pemberton fo2 the Dekendant laid, that there 
is a difference when Letters of Avminiſfration are granted in 
caſe the Party die inteſtate, and when a Yan makes a TUtll 
and therein appoints an Executoz, fo2 in that Caſe the Execu⸗ 
to2 comes in immediately from the death of the Teſtato2 3 but 
when a Man dies inteſfate the Oꝛdinarp hath an Intereſt fn the 
Goods, and therefoze he who takes them is Executor de fon 
tort, and may be charged as ſuch ; but tis otherwiſe generally, 
where there is a Mill and a rightful Executoz, who pꝛoveth the 
ſame, foꝛ he map bzing a Trover againſt the Party fo2 taking of 
the Teſtatozs Goods though he never had the actual poſſeſſion of 
them; and therefoze the taking in ſuch caſe will not make a 
Man Exccutor de fon tort, becauſe there is another lawful Ere- 
cutoꝛ; but 'tis true, that if there be a ſpectal Adminiſtration tis 
otherwiſe ; as if a Stranger doth take upon him to pay Debts 
02 Legacies 3 02 to uſe the Inteſtates Goods 3 ſuch an exrpzeſs 
Adminiſtration will make him Executor de fon tort, and liable, 
as in Read's Caſe, 5 Co. 

So in this Caſe the Defendant pleads that J. S. was Erectt- 
toꝛ, which prima facie diſcharges him; fo2 to make him chargea- 
ble the Plaintiff ought in his Replication to ſet fo2th the ſpectal 
Adminiſtration, that though there was an Erecutoz, yet befoze 
he aſſumed the Execution oz pꝛoved the Till, the Defendant firſ> 
took the Goods, by which he became Executoꝛ of his own TUrong, 
and ſo to have bzought himſelf within this diſtinction, (which 
was the truth of this Caſe) and that would have put the mat- 
ter out of diſpute, which not being done, he held the Plea to be 
good; and ſo pꝛaped Judgment fo2 the Defendant. 


The 


* 
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The Court were ok Opinion that prima facie this was a 
good Plea ; fo2 where a Man * confeſſes and avoids, he need = Sand. 28. 
not traverſe, and here the Defendant had avolded his being 
chargeable as Executor de ſon tort, by ſaping that there was a 
rightful Executoꝛ who had adminiſtred the Teffatozs whole E⸗ 
ſtate 3 but the Surmile of the Plaintiff and the Plea of the De- 
fendant being both in the * affirmative no Jfſue can be joined , c, REN 
thereon ; and therefoze the Defendant ought to have traverſed vi. 5. Sid. 341. 
that he was Executoz, o2 ever adminiſtred as Executoz, the ra- nd. 338. 
ther becauſe his Plea gives no full Anſwer to the Charge in the 
Declaration, being charged as Executoꝛ, who pleads that another 
was Erxecutoz, and both theſe matters might be true, and yet 
the Defendant liable as Executor de ſon tort, which (notwith- 
ſtanding Iniquum non eſt præſumendum) may be well intended 
here; and ſo Judgment was given againſt the Defendant that 
this was no good Plea. | 


Adams verſus Adams. 


EBT upon Bond to perkozm an Award, ſo that it be Award, Ex- 
| made befo2e 02 upon the 22d day of December, o; to chooſe ceptions 
an Umpire. chereunto 

The Defendant pleads no Award made: The Plaintiff replies verruled. 
and ſets fozxth an Award, and aſſigns a Bzeach ; The Defen- 
dant demurrs. 

x. That here is no good Award, becauſe the Arbitratozs were Moa Rep 274. 
to make it befoze oꝛ upon the 22d day of December, and if they could 
not agree, to chooſe an Umpire: Now the Award ſet fo2th in the Sand. 233. 
Replication was made by an Umpire choſen after the 22d dap 
of December, which the Arbitratozs had not power by the Sub⸗ 
miſſion to chooſe, Sed non allocatur, becauſe they might have 
made their Award upon the 22d. dap of December, and there: 
koꝛe could not chooſe an Umpire till afterwards ; fo2 their Power 
was only determined as to the making an award. = 

2, Becauſe the Umpire recites that the Parties ſubmitting Ante. 
had bound themſelves to ſtand to his Award which is not true, 
Sed non allocatur, becauſe tis but Recital. 
3, The Award is that the Defendant ſhould pay the Plain⸗ 
tiff two Sums at ſeveral times, and that ſeveral Releaſes ſhall 
be given preſently, and (a the Bond and the Monp would be 
diſcharged 3 and fo2 that reaſon the Awarding the Keleaſe was 


void againſt the Plaintiff, and by ä there is 2 
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his ſide to be done; and the Court were all of Opinton that foz 
this laſt reaſon the Award was not good, 


Serjeant Baldwyn who was of Council fo? the Plaintiff, ſaid 
that it was an Exception which he could not anſwer if true, but ſaid 
that the Award was not that Releaſes ſhould be —_ pꝛelentlp, but 
that the Monp ſhould be paid and Releaſes given, by which it 
appears by the very Method and Ozder of the Award, that the 
general Releaſes were not to be given till after the Mony paid; 
and that being the Cale the Court were clear of Dpinion, that 
it was well enough; and lo Judgment was given foz the Plan: 


tiff. 
Brook verſus Sir William Turner. 


Feme Co- Na Pohibition to the Spiritual Court to pꝛove the TU 

1 of Philippa Brooks by Sir William Turner her Executoz. 

1:G0%1 of A Tryal at the Barr was had, in which the Cale was, viz. 

a Eftate, That James Phillips, by TUill in Triting dated 24 Aprilis, 1671. 

and good. inter alia gave to Philippa fo? Life, in lieu and full of her Dower, 
ail his Houſes in Three Crown Court in Southwark, purchaſed 
by him of one My. Keeling 3 another Houſe in Southwark purchaſed 
of one Mz. Bowes, and all his Houſes in New Fiſhſtreet, Pud- 
ding-Lane, Buttolph Lane, Beer Lane, Duxfield Lane and Dow- 
gate London; and died. 

That afterwards there being a Treaty of Marriage between 
the Plaintiff Mꝛ. Brooks and Philippa Phillips, it was agrid 
that all the (aid Houſes and Rents, and Pyofits thereof, and all 
Debts, Ready Ponp, Jewels and other real and perſonal E⸗ 
ſtate whatſoever, oꝛ wherein Philippa, oz any in Truſt oz her, 
were intereſſed o2 poſſeſſed, ſhould at any time as well befoze as 
after the Marriage be diſpoſed in ſuch manner as ſhould be agrad 
on between them. 1 

And thereupon by Jndenture tripartite between Pz. Brook of 
the firſt part, the ſaid Philippa Phillips of the ſecond part, and 
William Williams and Francis Gillow of the third part, reciting 
the ſaid Till of James Phillips and the ſaid Agreement, the laid 
Philippa in conſideration of a Shilling paid to her by Williams and 
Gillow did with the full and free Conſent of the ſain Edward 
Brook the now Plaintiff, grant, bargain and ſell to the ſaid Wil- 
liams and Gillow all the ſaid Pouſes deviſed by the laſt CAlill of 
the ſaid James Phillips, fn Truſt that the ſaid Truſtees ſhould per- 
mit her to receive and enjoy the whole Rents and Pꝛoſits of all 
: the 
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the Houſes purchaſed of Mꝛ. Keeling, and of all the Houſes in Beer 
Lane, and of two of the Pouſes in Broadſtreet in the poſſeſſion of 
James and Worſley, and the Quarters Rent only due at Chriſt- 
mas then laſt paſt, and no moze, (ſaving to Philippa all fozmer 
Rents and Arrears thereof to be received by her, and not by 
My. Brook, and'to be imploied as therein after was mentioned. 

And upon this farther Truſt, that after Mꝛ. Brooks death in 
caſe the ſaid Philippa ſurvived, that then the Truſtes ſhould 
permit Philippa and her Aſſigns from time to time to grant, 
ſell and diſpole of the reſt of the Pꝛemiſſes, and all others where- 
of ſhe was ſetſed oz poſſeſſed, as ſhe ſhould think fit; and. alſo 
to receive, diſpoſe of and enjoy all the Rents and Pꝛofits of 
the P2emiſles (not thereby appointed to be received by the Plain- 
tiff) fo2 her only particular and ſeparate uſe, and not fo2 the uſe 
of the Plaintiſf, without any account to be given fo2 the ſame, and 
not to be accounted any part of My. Brook's Eſtate 3 and that 
the Acquittances of the ſatd Philippa be good diſcharges againſt 
the Plaintiff; and the lald Truſtees to joyn with Philippa in the 
Sale and diſpoſition of the Pꝛemiſſes. 

And Philippa in farther conſideration of the ſald Marriage 
agreed to pay to M2. Brook on the day of Marriage 1501. and 
to deliver him ſeveral Bonds and Securities fo: Monp in the 
ſaid Indenture particularly named. | | 


And the ſaid Philippa in farther purſuance of the ſaid Agree- 
ment, and in conſideration of a Shilling paid to her by the laid 
Truſtees, did with the like aſſent aſſign to them all her Jewels, 
Rings, Mony, &c. and other her real and perſonal Eſtate, upon 
Truſt that they ſhould permit her to enjoy the ſame to her own 
ſeparate and diſfina uſe, and to diſpoſe thereof from time to time 
as well befoze the ſaid Marriage as afterwards, as ſhe ſhould 
think fit without any Accompt, and fo2 want of ſuch Limitation 
oz: Appointment, in Truſt fo2 her, her Executozs, Adminiſtratozs 
92 Aſſigns 3 and the Plaintiff not to hinder o2 impeach the ſame, 
and not to be taken as any part of his Eſtate, oꝛ be ſubjea to 
his Debts, Legacies 02 Engagements. 

And the Plaintiff covenanted, that if the Marriage took effec, 
the Truſtees ſhould quietly enjoy the Pꝛemiſſes, and Philippa 
to diſpoſe thereof without trouble o2 moleſtation by him, his Exe⸗ 
cuto2s, &c. and that Philippa (notwithſtanding the Marriage) 
ſhould at any time either befoze 02 after, have liberty by Deed oz 
Till in Mriting by her publiſhed in the pꝛelence of two oz moze 
credible Witneſſes, oꝛ otherwiſe howloe ver, at her pleaſure to give 
and diſpoſe all her real and perſonal Eſtate, Goods, Chattels, 


& c. whereof ſhe was poſſeſſed ** ſald intended Parriage, 
65-46 2 8 0 
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** 


'92 at any time after, 02 any other perlon in Truft fot her (except 


Mod. Rep. 2 11. 


ſuch part thereof as was thereby agreed to be pald to, and received 
by the Plaintiff) to ſuch perſon o2 perſons, and to ſuch uſe and 
uſes, intents and purpoſes as ſhe ſhould think fit, and that the 
Plaintiff ſhould afſent thereunto, and not impeach the ſame in 
Law 02 Equity. | 

Che Marriage ſhoꝛtly afterwards took effect, and Philippa by 
WH in Writing gave all her Eſtate away in Legacies and Cha- 
ritable Uſes, and the deviſes to the Plaintiff 201. to bay him 
Mourning, and gave to Sit William Turner the Defendant 1co l. 
and made him Executoꝛ; and ſhe deviſed to My. Hays and to My, 
Grace 20 |. apſece, whom ſhe made Dverleers of her Mill, and 
died. There was neither Date o2 Mitneſſes to this Wilt, ſave 
only the Month and Pear of our Lozd therein mentioned; and 
that this Mill not being proved in the Spiritual Court, the 
Plaintiff moved fo? a Prohibition, and the Dekendant took Tſe 
upon the Suggeſtion. 

In which Caſe theſe Points were reſolved by the Court. 


1. Ik there be an Agreement befozxe Marriage that the Mike 
may make a TH, if ſhe do fo, tis a good (Tlil, unlefs the 


 Þugband diſagrees; and his Conſent Gall be tmplyed till the ton. 


trary appear. And the Law is the ſame though he knew not 
when ſhe made the Till, which when made tis in this Caſe, as 


in others, ambulatory till the death of the Mite, and his vifſent 


thereunto ; but ff after her death he doth conſent he can never 
afterwards diſſent, fo2 then he might do it backwards and foz- 
wards in infinitum. 

2, Ik the Wusband would not have (ach lilli to and He 
ongye preſently after the death of the Mike to chew his dil⸗ 
ent. 

3. Jf the Husband conſent that his Wife ſhall make a Mill, 
and accoꝛdingly ſhe doth make ſach a Mill and dieth, and if after 
her death he comes ts the Executo named in the TUill, and ſeems 
to appꝛove her choice, by ſaying, He is glad that ſhe had appointed 
ſo worthy a Perfon, and ſeemed to be (atisfied in the main with 
the Tl, and recommended a 'Cofffa-maker to the Erecuto, 
and a Goldſmith fo2 making the Kings, and a Herald Painter 
fo2 making the Eſcutcheons, this is a good aſſent and makes it a 
good CUAill, though the Þusband when he ſees and reads the Mill 
(being thereat difpteaſed) oppoſes the Pꝛobate in the Spiritual 
Court by entring Caveats and the ue; and luch diſagrament 
after the konner affent will not Hurt the ill, becauſe fuch aſſent 
is good in Law, though he know not the particular Bequeſts in 


the Will, 4+. When 
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4. When there is an expeeſs Agreement 02 Conſent that a 
CUoman may make a Titi, a little pzoof will be ſufficient to 
make out the continuance of that Conſent after her death; and 
it will be needfyl on the other ſive to pꝛobe a Dilagreement made 
in a ſolemn manner; and thoſe things which p2ove a diſlatisfadt- 
on on the Husbands part map not pꝛove a diſagreement, becauſe 
the one is to be mote fozmal than the other; fo2 if the Pugband 
ſhould ſay that he hoped to ſet ande the Mill, oꝛ by a Suit 891 
otherwiſe to bzing the Executo? to terms, this is not a difſent. 


Sir Robert Howard verſus the 


Queens Truſtees and 
che Attorney General. 


In the Dutchy. 


ſtion was, whether the Stewardſhip of a Mannoꝛ was 
grantadle in Reverſion oz not? 


The Attoꝛny General and the Queens Council, Butler and 
Hanmore, held that it was not: But Serjeant Pemberton and 
M2. Thurſby would have argued to the contrary 3 fo2 they ſaid 
it might be granted in Fee, oz fo2 any leſs Eſtate, and ſo in re- 
verſion, fo? it may be executed by Deputy. 

nt this Queſtion arifing upon a Ples and Demurrer the De- 
__ thereof was refpited till the hearing of the Caule, which 
was the uſual Pꝛadice in Chancery, as North Chief Juſtice, 
who aſſiſted the Chancelloꝛ of the Dutchy, infomned the Court. 

And he ſald that in all Courts of Equity the ual courſe was z 
when a Bill is exhibited to have Mony decried due on a Bond up⸗ 
on a Suggeſtion: that the Bond is loſt 3 there muſt be Oath made 
of it, foz otherwiſe the Cauſe is pzoperly triable at the Common 
Law; and ſuch courſe is to be obſerved in all the like Cafes, 
where the Plaintiff by ſurmile of the loſs of a Died draws the 
Defendant into Equity; but if che Cale be pzoper in its own na- 
ture foꝛ a Court of Conſcience, and in caſe where the Died is not 
loft, the Remedy deſired in Chancery could not be obtained upon 
a Trial at Law, there though it be allenged that the Div is lot, 
Dath need not be made of it; as if there be a Died in which there 
is a Covenant koꝛ farther Aﬀurance, and the Party comes in E- 
quity, and pꝛays the thing to be done in ſpecie, there is no ne ot 
an Oath of the Jols of ſuch Ded, becanle if it vis not loſt the 
Party could not at Law have the thing fo? which de Naped Be- 
liek, ko; He Cour only recover 2 


Note 


DON a Bill exhibited in the Durchy Court; The Que: Jones 126. 
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Note alſo, That he ſaid in the Caſe of one Oldfeild that it 
was the conſtant practiſe where a Bill is erhibited in Equity 
to fozecloſe the right of Redemption, if the Moꝛztgagoz be fo2e- 
cloſed he pays no Coſts; and though it was urged fo2 him that 
he ſhould pay no Coſts in this Caſe, becauſe the Moꝛtgagee 
was dead, and the Heir within Age, and the Mony could not 
ſafely be paid without a Decree, pet it being neceſſary fo2 him 
to come into Equity, he muſt pay fo? that neceſſity. 

Note alſo, the difference between a Moztgage in Fee, and fo2 
Pears; fo2 ik tis fn Fee, the Moztgagoz cannot have a Re- 
1 upon payment of the Monp, till the Heir comes of 

ge. 4 


Tt was agreed in this Caſe by the Court, that if there be 

| Tenant fo2 Life, Remainder in Fee, and they joyn in a Deed 

purpotting an abſolute Sale, if it be pzoved to be but a Mozt⸗ 

gage he ſhall have his Eſtate fo2 Life again, paying pro rata, and 

accoꝛding to his Eſtate ; and ſo it ſhall be in the Caſe between 
Tenant in Dower and the heir. 


Loyd verſus Langford 


Leſſee for Na ſpecial Uerdicn the Caſe was: Viz. A. being Tenant 
Years in Fee of Lands, demiled the lame to B. fo2 ſeven years, 
makes an B. re:-demiſes the ſame Lands to A. fo the ſaid Term of ſeven 
Aſſignment years, reſerving 20 l. Rent per Annum. A. dyes, his Mike en⸗ 


offs Ter? ters as Guardian to the Heir of A. her Son, and receives the 


lies upon Pꝛofits. B. bzings Debt againſt her as Executrix de fon rort, in 
the Con- the debet and detinet, and whether this Aafon would lie oz not 
tract, and was the Queſtion. £ 


where not. 


Serjeant Baldwyn, who argued fo2 the Plaintiff, held that it 
did lie, fo2 though the Rent in this Caſe reſerved did not attend 
the Reverſion, becauſe the Leſſee had aſſigned over all his Term, 
pet an Action of Debt will lie fo2 that Rent upon the Contract, 
Cro. Jac. 487. Witton verſus Bye 45 Ed. 3. 8. 20 E. 4 13. Cove: 
venant will lie upon the Wowds Yeilding and Paying. 

I then here is a good Rent reſerved, the Wife who receives 
the Pzofits, becomes Executrix de ſon tort, and ſo is lyable to 
the payment. 

It hath been held there cannot be an Executoꝛ de fon tort 
of a Term, but the Modern Opinions are otherwiſe; as it was 
held in the Caſe of Porter and Sweetman, Trin. 1653. in B. R. =_ 
that 
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that an Action ok Debt will lie againſt him. Indeed ſuch an 
Erecuto2 cannot be of a Term in futuro, and that is the Re⸗ 
ſolution in Kenrick and Burgeſſes Caſe, Moor Rep. TUhere in 
Ejectment upon Not Guilty pleaded, it appeared that one Oke- 
ham had a Leaſe fo2 years of the Lands in queſtion, who dyed 
Inteſtate, which Leaſe his Tife aſſigned by parol to Burgeſs ; 
and then ſhe takes out Letters of Adminiſtration, and aſſigns 
i _ to Kenrick, who by the Opinion of the Court had the beſt 
Title. | 

But if one enter as Executoz de ſon tort, and ſell Goods, 
the Sale is good; which was not ſo in this Caſe, becauſe there 
was a Term fn Reverſion, whereof no Entry could 'be made, 
fo2 which reaſon there could be no Executoꝛ de fon tort to that, 
and therefoze the Sale to Burgeſs befoze the. Adminiſtration, was 
held votd. 

And that there may be an Executoz de ſon tort of a Term, 
there was a late Caſe adjudged in Trin. 22 Car. 2. between Ste- 
vens and Carr, which was, Lefſee fo2 years rendzing Rent dies 
Jnteſtate, his Nike takes out Letters of Adminiſtration, and af: 
terwards Marries a ſecond Pugband, the Mike dies, and the 
Husband continues in Poſſeſſton and receives the Pꝛoſits: Jt 
was agreed, that fo2 the P2ofits received he was anſwerable 
as Executoꝛ de ſon tort, and the Book of 10 H. 11. was cited as 
an authozity to pꝛove it. 


Pemberton Serjeant fo the Defendant, would not undertake E, parte 
to anſwer theſe Points which were argued on the other ſide, but Hex 
admitted them to be plain againſt him, fo2 he did not doubt but that 
Debt would lie upon the Contract, where the whole Term was 
aſſigned, and that there may be an Executoꝛ de ſon tort of a 
Term; but he ſald, that which was the paincipal point in the 
Caſe was not ſtirred: The queſtion was, whether an Acton of 
Debt will lie againſt the Defendant as Executo2 de fon tort 
where there is no Term at all; fo2 tis plain there was none 
in being in this Caſe, becauſe when the Leſſee Re-Demiſed his 
whole Term to the Leſſoz, that was a Surrender in Law, and 
as fully as if it had been actually ſurrendꝛed; and therefoze this 
was quite different from the Caſe, where Leſſee fo2 years makes 
an Aſſignment of his whole Term to a Stranger, Debt will lie 
upon the Contract there, becauſe an Jntereſt paſſes to him in 
Reverſion, and as to this purpoſe a Term ts in ecſſe by the 
Contract of the Parties, and ſo it would here agatuſt the firſt 
Leſſoz, who was Leſſee upon the Re-demiſe; but now becauſe 


ok the Surrender, the Heir is intituled to enter, and the . 
ther 
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Wardſhip 
cannot be 


ther, who is the Defendant, enters in his Right as Suardian, 
which ſhe may lawfully do. 

Ik therefoze Debt only lies upon the Contract of the Teſta- 
to2, as in truth it doth where the whole Term is gone, the Plain⸗ 
tiff cannot charge any one as Executoꝛ de fon tort in the debet 
and detiner. 


And the whole Term is gon here by the Re-demiſe, which is 
an abſolute Surrender, and not upon Condition, fo2 in ſuch 
Caſe the Surrendero2 might have entred fo2 non-perfo2zmance, 
and ſo it might have been revived : And of this Opinion was 
the whole Court in both points, and would not hear any far- 
ther Argument in the Caſe; the Plaintiff having no remedy 
at Law, the Court told him that he might ſeek fo2 relief in 
Chancery, tif he thought fit. 


Harman's Caſe. 


N Covenant the bzeach aſſigned was, that the Defendant 
did not repair; Me pleads generally quod reparavit & de 
hoc ponit ſe ſuper patriam, this was held good after a Uer- 
dict, | 


Quadring verſus Downs, & 4. 


Na TUrit of right of Tard, the Caſe was, Viz. Sir Wil- 
liam Quadring being ſeiſed of Lands in Fee, by Deed and 


ee Fine ſettles them upon his Son William and his (Mike foz their 
18 no de- 
ſcent. 


Lives, the Remainder to the ſecond Son in Tail, with divers 
Remainders over. The Szandkather dyes, the Father and Mo⸗ 
ther dyes, the eldeſt Son dyes without Ilſue, and lo the Land 
came to the ſecond Son. 


The Plaintiff intitles himſelf as Suardian in Socage to 
the CUardſhip both of the Perſon and Lands of the Inkant, 
whom the Defendant detained, and Serjeant Newdigate fo him 
demurred, becauſe where there is no Deſcent there can be no 
Mardchip, fo2 the ſecond Son is in by purchaſe and not by de- 
ſcent, fo2 here is no mention of the Reverſion in Fee, and there- 
koꝛe it map be intended that it was conveyed away; and befides, 
if it chould be intended to continue to Sir William Quadring the 
Gzandkather after this Settlement, yet it cannot be * to 
deſcend 
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deſcend to the TUard, becauſe tis not ſaid who was Hetr ; ko; 
though ft be ſaid that the Father of the Mard was Son to Sir 
William, pet tis not ſaid Son and Hefr , and of that Opinion 
was the whole Court in both points; fo2 there muſt be a de⸗ 
ſcent o2 elſe there can be no Mardchip; and it doth not appear 
that any deſcent was here, becauſe tis not ſaid that the Rever⸗ 
fion did deſcend, no2 who was Heir to Sir William, which the 
Plaintiff perceiving, pꝛaped leave to amend, and it was granted, 

In this Caſe it was laid at the Bar, that one might be a 
Mard in Socage, though he be in by Purchaſe, fo2 the Guar- 
dian is to have no p2ofit, but is only a Curatoz, to do all fo? 
the benefit of the Ward; and ſo there need be no deſcent, as 
is neceſſary in the Caſe of a Mard in Chivalry ; fo2 that be- 
ing in reſpect of the Tenure, the Guardian is to have pꝛoſit. 


The Low Chief Juffice North ſaid, he knew where there was Nota. 
ſome doubt of the ſufficiency of the Guardian in Socage, that 
the Court of Chancery made him give good Security. 


Harding verſus Ferne. 


N an Action of Aſſault, Battery and Impriſonment, till the AnteaAno- 
Plaintiff had paid 111. 10s. The Defendant pleads and nymus. 
juſtiſies by reaſon of an Execution, and a Warrant thereupon 
fo2 111, and doth not mention the 10s. And upon demurrer koꝛ 
this Cauſe, Judgment was given fo2 the Plaintiff upon the firſt 
opening, becauſe ft appeared the Defendant took mote than was 
warranted by the Execution. 


Ellis verſus Yarborough Sherif of Yorkſhire. 


RN an Action of Eſcape the Plaintiff ſets foꝛth that the De. Caſe lies 
I fendant Arreſted a Man upon a Latitat directed to him _ an_ 
at * Suit of the Plaintiff, and afterwards ſuffered him to go \/* he 
at large. N Ke OG 

The Defendant pleads the Statute of 23 H. 6. cap. 10. that he cox Bail, 
took good and ſufficient Bail within the County accowing to the but — by 
Statute. A 

The Plaintiff replies, that he let him go at large, abſq; hoc the Deten- 
that he took good and ſufficient Bail within the County. To this dants do 


not appear. 


the Defendant demurred. Moi Rep:227. 


; Antea. 


Aa This 
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Ex parte 


Def. 

Sid. 23. 

2 Sand. 60. 
Cro. Eliz. 624. 


Antea, Page 
and Tulſe. 


Cro Eliz. 672. 


2 Cro. 286. 


This Caſe was argued this Term by Serjeant Skipwith 
and Baldwyn fo2 the Defendant, and by Serjeant Barrel and 
George Strode fo the Plaintiff; and in their Arguments fo 
the Defendant it was laid, That the Plaintiff in this caſe can- 
not maintain an Action of Eſcape, fo2 where the Sheriff takes 


Bail, no Eſcape will lie againſt him. 
1, Becauſe he is compellable by the Statute to let the Defen- 


2. Tf he have not the Defendant ready at the return of the 
CUrit, he may be amerced, which is the pꝛoper remedy. | 

3. This pecept of letting the Defendant to Bail, being by 
Ac of Parliament, is intended by the direction of the Plaintiff 
himſelf, becauſe all people are Parties to the making of an Aa of 
Parliament. 

Many Actions have been bꝛought againſt Sheriffs, upon Sug: 
geſtions that no Bail have been taken, and koz which an Agt- 
on on the Cale will lie; but where there is Bail taken, the 
Sheriff hath done his duty which he is commanded to do by 
the Statute; and ik the Defendant doth not appear, the She- 
riff is to be amerced, and he is the pꝛoper Judge of the Bail; 
— Platntiff is no ways concerned therein whether good oz 

ad. 
At the Common Law the Defendant was to continue in Pꝛi⸗ 
ſon till he had ſatisfied the Plaintiff, to whom no benefit was 
intended by this Statute, but rather an eaſe to the Defendant, 
that he ſhould be from thence diſcharged, giving good Ball; 
and the reaſon why the Statute mentions ſuch Bail is in fa: 
vour of the Sheriff alſo, to ſecure him from Amerciaments ; 
the Bail being then fo2 his Indempnity, he is the ſole Judge both 
of their perſons, number, and ability, fo2 the Statute requires 
two Sureties, and that they ſhall be Wen within the County; 
pet if there is but one, and he not of the County, and ik the 
Bond taken by the Sheriff fo2 the appearance of the Defendant 
be but 40 l. and the Debt due to the Plaintiff be 400 1. *tis well 
enough, becauſe the Statute doth not reſtrain him to any Sum 
o Sureties, fo2 he may take what Sum he pleaſe to fozce the De⸗ 
fendant to appear. ; 

And when this Security is taken, the Sheriff is neither com⸗ 
pellable to aſſign it to the Plaintiff, o2 he to take it. Tis true, 
he doth uſually aſſign it, but that is to diſcharge himſelf of the 


Amerciaments, which is the wap that the Plaintiff ſhould purſue 


where he doth imagine the Bail to be inſufficient. 
Jt 


Il therefoze this Statute was made fo2 the benefit and eaſe 
of the Oefendant, the Security therein directed is fo2 the in- 
dempnity of the Sheriff; and therefoze if no Agfon will lie againſt 


him fo? taking of inſufficient Bail, tis as reaſonable that no Adt- - 


on ſhould lie againſt him when he hath taken Bail, which he is 
compelled to do, and fo the Traverſe in this Caſe is immate⸗ 
rial, and Judgment ought to be given fo? the Defendant. 


On the other ſide it was argued, That an Action of Eſcape Ex parte 
would iye agatnſt the Sheriff, if he did not take good Bail, which Quer. 


matter may be traverſed ;- and though here if the Defendant had 
rejoyned, the Illue had been, whether ſuffictent Bail within the 
County oꝛ not, yet that part of the Jſſue had not been material, 
fo; the only matter had reſted upon the ſufficiency oz inluffi⸗ 
ciency of the Bail in general. Like a Caſe adjudged in Mich. 
14 Car. 2. in B. R. where a Moman had power given her by her 
Pusband to make a Mill in the pꝛelence of two credible 77litne(- 
ſes : Jt was pleaded that ſhe made a Mill in the pzeſence of A. and 


B. credible Mitneſſes, and Jſſue was thereupon joyned, and it wag An 
found to be made in the pzeſence of C. and D. who were credible | 


TUitneſſes, and this was held to be good, becauſe the ſubſtance 
was found, Viz. That it was made in the pzeſence of two 
credible TUitneſfles, 

The Defendant therefoze here ought to have taken good and 
ſufficient Bail to bzing Himſelf within the Statute, and that is 
traverſable, and the Pleadings are well enough, fo2 if there 
be good Bail, 'tis not material in what County they live. 


Upon the firſt Argument of this Caſe, the Lozd Chief Ju- 


ſtice inclined that an Action of Elcape did lie at the Common 
Law againſt the Sheriff; fo2 it was clear that he was to keep the 
Party arreſted in Pziſon till the Debt was- ſatisfied, and that 
ff he had gone at large, it had been an Eſcape 3 the Sheriff 
then hath no ercuſe but by this Statute, and to entitle Himſelf 
to any benefit thereby, he muſt purſue the very directions there: 
in pzeſcribed, and therefoze ought to take good and ſufficient 
Bail, fo2 otherwiſe the Statute would be eluded, ik it be left in 
his power to take what Bail he pleaſes; and he was of Dpint- 
on, that the Plaintiff had an Jntereſt in the Security, and 
therefoze the Sheriff was lyable, ff it was not good when firſt 
taken, but not if by any accident afterwards the Bail miſcar- 
ry 02 become inſolvent. 


And Juſtice Wyndham was of the ſame Opinion, that the 


Sheriff was lpable; he differed only as to the manner of the 
Aa 2 | Action, 
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Action, which he held ſhould be a (ſpecial Action on the Cale, ſet- 
ting koꝛth the whole matter, and alledging that the Defendant 
did not take ſufficient Bail. 


Juſtice Arkyns laid, the Caſe depends upon the conſfructon 
of that Statute, which is very obſcure, and the Opinions vart- 
ous which have been upon it; tis plain the Sheriff is compel⸗ 
lable to take Bail, and that an Action lies againſt him if he 


refuſes ſuch as are ſufficient when tendzed; but the queſtion 


was now whether it will lie agatnſt him fo2 taking thoſe who are 
inſufficient 5 and as to that he ſald that many Authozittes were 
in our Books, that the taking of Bail is left to the Sheriffs dil⸗ 
cretion, and he is thereby to pꝛobide fo2 His own tndempnity 3 
koꝛ he muſt return a Cepi Corpus upon the TUrit, he cannot 
return that he let him to Bail accoꝛding to the Statute,and there⸗ 
fore inclined that the Action did not lie. | 


Scroggs Juſtice contra. He (aid that this Statute deſigned the 
benefit of the Creditoz, that he might either get the Sheriff amer⸗ 
ced 02 have an Action, in both which Caſes he might indempnt- 
fie himſelf by the Security he had taken. Tts true, he may let 
the Party to Bail, but tis ſub modo, it muſt be upon goon 
Bail; and if the Sheriff be Judge of the Security, tis an Ar- 
gument that he is lpable, ko: if he was not in danger, he need 
not take Security. 


But afterwards upon the ſecond Argument, the Chief Juſtice 
and the whole Court were of Opinion, that Judgment ſhould be 
given fo2 the Defendant. 


North Chief Juſtice. The Common Law was very rigoꝛous 
as to the execution of Pꝛocels; the Capias was ita quod habeas the 
Body at the day of the Return, and if the Sheriff had arreſted 
one, it had been an Eſcape to let him go. Befoze the making of 
this Statute the Sheriff uſually took Sureties fo2 the appear- 
ance of the Paiſoner, and by this means uſed great Extoꝛtion 
and took great Sums of Pony; to pꝛevent which Miſchtels 
this Statute was made and lo deſigned. 

1. Foꝛ the eaſe of the Pꝛiſoner, the Sheriff being now com⸗ 
pellable to take Security, which he was not obliged to do befoze. 

2, To pꝛevent Extoztion, and therefoze direags that a Bond 
ſhall be taken in ſuch manner and with ſuch conditions as is there⸗ 
in mentioned. 

But the Plaintiff ſince the Statute is much in the ſame conditi⸗ 


In 


| | 
Wn | 
"Mt 
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on as befoze, fo2 he is to make the ſame Return of Cepi Corpus: Wl ; 
'Tis true, ye may now let him go upon Bail, but as to the Credt- wt ; 
to he ts to have him in Court to anſwer his Suft as befoze, and | | ll N 
ſhalt be amercedif he doth not appear at the Return of the Crit, fo 1 
that tho this Statute be an eaſe to the Defendant, yet *tis a bur- Wl! 
then to the Sheriff, who runs a greater hazard ſince the making of 1 
this Act than bekoze; becauſe then he might keep him in pꝛiſon till 0 
the Debt was ſatisfied, but now he fs obliged to let him at large 11. FM 
upon Bail, from whom he is direced to take a Bond, which he may 10 
keep in his own hands to indempnitfie himſelf: The Court can only 1 
amerce him, if the Defendant do not appear at the Return of the 1 
Nꝛocels, and tis not material to the party whether the Sheriff take we! 
one 02 mo2e Security, that being in his diſcretion; ſome he muſk 1 
take, fo2 otherwile tis direaly in oppoſition to the Statute; neither 19 
is it material to the party whether they are ſuch as are ſuffictent, 9 
fo2 if they are not, and the Defendant is thereupon diſcharged, Wed | 
this will not amount to an Elcape; becauſe nothing is done but : 1 
what is purſuant to the Statute, and therekoze he is no otherwiſe 10 N 
chargeable than by Amerciaments. | 11: 
The Statute was made and fntended fo2 the benefit of the Deb- | 
toz, not of the Creditoz, and there might be ſome colour fo? the Wo 
Action if theSheriff mightReturn that he let himto Bail, fo2 then it 1/0 
might have been neceſſary to have alledged the ſufficiency of them, I! 10 
ich might have been traverſed; but now he muſt purſue the ſub- 40 
ſtance of the Statute ſo far as totake Bail; he is the proper Judge 0 
of the ſufficiency, and when the Bail is taken he muſt return a Cepi [0 
Corpus, lo that he is only to be amerced till he bzing in the Body, Wil 
but an Eſcape will not lie againſt him. 9 
Long's Caſe. Il 
NE Long was arreſted in the Pallace-Yard, not far diſfant priviledge Wi 
from the Hall Gate, the Court being then ſitting, and being „f in Ar. 9 
an Attoꝛny ofthis Court, he, together with the Officer, was bzought torny. —_— 
into Court, and the Dfficer was committed to the Fleet, that he 1 
might learn to know his diſtance; and becauſe the Plaintiff was We: 
an Attoꝛnp of the Court of Kings. Bench, who intoꝛmed this Court, ; | 
that his cauſe of Action was fo2 200 l. therefoze the Court oꝛdered | 
that another of the Sheriffs Bayliffs ſhould take charge of the Pyt- 0 
ſoner, and that M. Robinſon the Chief Pzothonotary ſhould go 10 
along with him to the Court of Kings- Bench, which was done, and | | 
that Court being inkoꝛmed how the Cale was, difcharged the De- 4 
kendant upon filing of common Ball. 1 
The 14 
j 


5 
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The Ulrit upon which this Long was arreſted was an At⸗ 
tachment of Puviledge, which the Court ſuppoſed to be made 
on purpoſe to ouſt him of his Puviledge; fo2 there was ano- 
ther (Urit againſt him at the Sheriffs Office at the Suit of ano- 
ther perſon. 


The Counteſs of Northumberland's Caſe. 


Eb Djudged that where a Pier is Party either Plaintiff oz De⸗ 
ee; be of kendant, two oꝛ moze Knights muſt be returned of the Jury; 
the Jury and it was ſaid that in Cumberland there was but one Free-holder 
where a Who was a Knight, beſides Sir Richard Store, a Serfeant at Law; 
Peer is con- and the Court were of Opinion that rather than there ſhould be 
cerned. a fatlure of Juſtice a Serjeant of Law ought to be returned a Jurys 
man, fo2 his Pꝛiviledge would not extend to a Cale of neceſſity. 


Bell verſus Knight, In Banco Regis. 


Smiths For- IN an Action of Trover ; Upon J2ot-Guilty pleaded the Jury 
ges are found a ſpecial Uerdia, in which the Point was upon the 
chargeable Conſtruction of the Statute of 14 Car. 2. c. 10. fo2 the eſtabliſhing 
=_ r. of an additional Revenue upon the King, his Heirs and Succel⸗ 
n ſoꝛs foꝛ the better ſuppoꝛt of his and their Crown and Dignity, by 
which it is Enacted, That for every Fire- Hearth and Stove in every 
Houſe the yearly Sum of 2 s. ſhall be paid to the King, other 
than ſuch as in the ſaid Act are exempted : Then comes a Pꝛobiſo 
which ſaith, That this Act ſhall not extend to charge any Blowing 
Houſe, Stamp, Furnace or Kilne, Oc. And the Queſtion now was, 


whether a Smiths Foꝛge ſhall be charged with this Duty. 


Winnington Sollicitoꝛ General conceived that all Fire- Hearths 
are liable within the Body of the Ac, and there is nothing to exempt 
them but what is in the Exception; and that a Smiths Foꝛge 
cannot be called a Blowing Houſe within the intent of the Act, 
notwithſtanding the Jury have found that Smiths ule Bellows 
to blow their Fozxges : Foz by Blowing Houſes ſuch Houſes are 
meant as are fn Staffordſhire and Suffolk fo; the making of Jron, 
theſe were the Blowing Houles intended by the Parliament to 
be ercepted, and no other; fo2 ik Smiths Fozges had bien meant 
thereby, thoſe would have been tnſerted in the Pꝛoviſo as well as 
the other things therein mentioned. 


Moꝛds 


* 
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Moꝛds are to be taken in a common Underſtanding 5 koz if a 
Traveller ſhould enquire fo2 a Blowing Houſe, no Body would 
lend him to a Smiths Force. 


By the Opinion of the whole Court, it was adjudged upon Curia. 
the firſt Argument that Smiths Foꝛges are liable to this Duty; 
and (o the Sollicitoz (aid it had been lately adjudged in this 
Court by the Opinion of Twiſden, Wyld and Rainsford ; and 
that my Lozd Chief Juſtice Hale was of the ſame Opinton ; but 
Twiſden ſaid that neither the Chief Juſtice oz himſelf gave any 
Judgment upon the Merits, but upon a Point in Pleading. 


Stroud verſus the Biſbop of Bath and Wells, and 
Sir George Horner. In Communi Banco. 


Na Quare Impedit the Plaintiff alledges that Sir George Traverſe 
Horner was ſeiled in Fa of the Manno? of Dowling, to which ſhall not be 

the Abvowſon was appendant,and that being ſo ſeiſed he pzeſented upon a Tra- 

one Harding, and then granted the next Avoidance to the Plaintiff. verſe, &c. 


That the Church became void by the death of the ſald Harding, Mo4-Rep-235- | 


and that now it belonged to him to p2eſent. 

The Bichop pleads that he claimed nothing, but as ©2dinary z 
and the Jncumbent pleads that at the time of the bzinging of this 
TUrit 5 Church was full by the Collation ot the Biſhop upon 
a Laple. 

The Plaintiff replies that Sir George Horner being ſeiſed in 
Fee of the ſaid Mannoz of Dowling, to which the Advowſon of 
the Church was appendant, did tali die & anno apud, &c. pe- 
ſent him as Clerk abſque hoc that the Church was full by Col- 
lation. 

The Defendant rejoyns proteſtando that the Church was full 
tali die; and foꝛ Plea ſaith that it was full upon the Collation of 
the Biſhop,abſque hoc that Sir George Horner did tali die & anno, 
&c. pzeſent the Plaintiff as his Clerk, and ſo traverſeth the In⸗ 
ducement which the Plaintiff had made to his Traverſe 3 and 
to this the Plaintiff demurred. 


And Serjeant George Strode took thꝛee Exceptions to this 
Rejoinder. 
1. That when the Defendant pleads a Matter in Barr, and 
the Plaintiff hath taken a Traverſe upon that, the Defendant 
ſhould then take Iſſue upon that Travers, and fo have _ 
a 


Ex parts 


Quer. 
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Vaugh. 62. 
1 Sand. 21,22. 


Hob. 104. 
1 Inſt. 282. b. 
Vaugh. 62. 


Antea. 
Yelv. 122. 


2 C:o. 202. 


1 Sand. 14. 
2 Sand. 295. 
Cro. Car. 501. 


Ex parte 
Def. 


> 


tained his Barr, from which he had departed here by traverſing 


another Matter. | 
In a Quare Impedit the Plaintiff declares that Sir Thomas 


Chichely granted an Advowſon to one Eaſt and another in F&, 
to the Ale of the Wife of the Plaintiff fo2 her Jointure, and that 
the ought to pꝛeſent. N 

The Defendant pleads that he is Parſon imparſonee ex præ- 
ſentatione Regis, fo2 that Sir Thomas Chicheley died ſeiſed ag 
afozeſatd of the anno? and Advowſon held in Capite by Knights 
Service, which deſcended to his Son an Jnfant, and by Dffice 
found of the Tenure and deſcent the King was ſeiſed, and pꝛe⸗ 
ſented him, abſque hoc that Sir Thomas granted to Eaſt. 

The Plaintiff replies, Non habetur tale Recordum de inqui- 
ſitione; and upon Demurrer it was held that this Traverſe of 
the Inquiſition was not good; fo2 there ſhall not be a Traverſe 
upon a Traverſe but where the Traverſe in the Barr is mate- 
rial to the Title of the Plaintiff, and in ſuch Cale he is bound 
up to it, Cro Car. 104, 105. 8 

2. In his Traverſe he hath made the Time parcel of the Iſſue, 
viz. abſque hoc that tali die & anno præſentavit, whereas it ſhould 
have been modo & forma only, and fo is the Caſe of Lane and 
Alexander, where the Defendant intituled himſelf by Copy of 
Court of Roll, 44 Eliz. The Plaintiff replies that a Copy was 
granted to him 1 Junii 43 Eliz. The Defendant maintained his 
Bar and traverſeth the Gzant 1 Junii modo & forma; and upon a 
Demurrer it was ſaid that the Rejoynder was not good, becauſe 
the dap and year of granting of the Copy was not material, 
if it was granted befoze the Oefenvant had his Copy; and ſo the 
Traverſe ought to have been abſque hoc that the Queen granted 
modo & forma. 

But it was adjudged that the day ought not to be made pate 
cel of the Jſſue, and the traverſing of it when it ought not ſo to 
be, makes it Subſtance and not Fozm, fo as to be aided by the 
Statute of 27 Eliz. 

3, As the Defendant hath joyned they can never come to an 
Iſſue, fo2 he concludes his Traverſe Et hoc paratus eſt verificare, 
_ petit Judicium, whereas he ſhould have concluded to the 

ountry, 


Barton Serjeant ; admitting the Pleadings are not good, yet 
if the Plaintiffs Count is ſo likewiſe, he cannot have Judgment; 
and that it was ſo, he laid appears in that the Plaintiff had not ſet 
koꝛth a ſufficient Title; fo2 he hath alledged that Sir George Horner 
was ſeiled in Fee, and preſented the Plaintiff, who was inſtituted 
any 
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and inducted, but doth not ſay that the Pꝛeſentation was tem- 
pore pact, and theretoꝛe it ſhall be pzeſumed moſt ſtrongly again :;. 


himſelf to be tempore belli, and a Pꝛeſentation muſt be laid « If. 249. 


tempore pacis, and (6 is the CUrit of Aſſiſe of Darrein Preſent- 
ment, F. N. B. 31. 


The Court held that the Pleadings were not good, and that 
the Count was good; fo? tis true, if a Man count that he and his 
Anceſtoꝛs were leiſed in Fee of an Advowſon, but declares of no 
Peeſentation made by him oz them; oz ik he declare of a Pꝛe⸗ 
ſentation without an Eſtate, in both Caſes it is naught, and 
good Cauſe of Demurrer ; but here the Count is both of an 2 57. 
Eſtate and a Pꝛeſentation. And this difference was taken, if a 
Man gets a Fr by Bꝛeſentation, which is his Title, he muſt al⸗ 
ledge it to be tempore pacis; but if it be in purſuance of a Right, 
as if an Advowſon be appendant to a Yannoz, and he who hath 
Right to the Mannoz, pꝛeſents, ſuch Preſentation is good in 
time of Mar; and ſo Judgment was given fo2 the Plaintiff, 


Stevens verſus Auſtin. 


Djudged, that if a Man hath Common fo? a certain number 

of Cattle belonging to a Yard Land, he need not ſay Le- 

vant upon the Pard Land; ſed aliter, if it were foz a Common 
ſans number. | 


The Maſter, Warden and Company of Ironmongers 
verſus Naylor, and others, Defendants. In B. R. 


N Treſpaſs. The Jury found a ſpecial Uerdic ; they find (eve: Jones 85. 


ral aas of Parliament, viz. 14 Car. 2. cap. 10. 15 Car. 2. Ventris 3:1, 


cap. 13. and another Ac fo2 the better direction of the colleaing 
of the Duty ariſing by Þearth-WYony by Officers to be appointed 
by the King 3 and this was the Ad of 16 Car. 2. cap. 3. which 
pꝛovides, That if the Party retuſes to pay the Duty by the ſpace 
of an hour, that then the Officers with the Conſtable may diſtrain. 
They find that the Company was leiſed in Fir of five Meſſuages 
in which were 35 Fire Pearths in the Month of April, 1673. 
And that the Company did never finiſh theſe Meſſuages, and that 
from the time of the building they ſtood all vold, and unoccu⸗ 
pied by any Tenant oꝛ Tenants A 


Then 


Old Nat. Br. 


— 


. 
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Then they find that the Colleqoꝛs were lawfully authoziſed, and 
that ſuch a day they demanded the Duty fo2 the Fire-Þearths in 
each of the ſaid Meſſuages, which they alſo demanded of the Com- 
pany, and which they refuſed to pay, and thereupon they took the 
diſtreſs and kept it till the Company paid the ſaid Duty, aud lo 
make a general Concluſion, &c. 

The Queſtion was, whether the Owner of a new Houle unin⸗ 
habited from the time of the building thereof ought to pay this 
Duty during all that time ? 


Mz. Pollexfen and My, Sympſon argued that they ſhall not be 
chargeable with this Duty; their general Reaſon was, becauſe 
no 1 ſhould ariſe to the King without ſome benefit to the 
Subjea. 

And as to that it was laid, that in this Caſe both the Re⸗ 
venue of the Crown and the Pꝛopertp of the Subject are con- 
cerned, from which, as from a Boot, all theſe Impoſitions 
ariſe to ſuſtain the publique Charge. And therefoze 

It hath been the wap of Judges in the Interpzetations of 
Statutes, not only to conſider the benefit of the Crown, but to 
regard what is convenient fo2 the Subjed. 

There are two Reaſons fo2 Jmpoſitions. 

1. Such as are Cuſtoms, viz. Tunnage and Poundage 
and pzivate Tolls, which come in lieu of other things, and ſo 
are quid pro quo. | 

2, Subſidies oz Ozants from the People, which naturally ariſe 
in ſome pꝛopoꝛtion from a benefit to the Subjec. 

And under the laſt of theſe Reaſons falls the pzeſent Duty 
given by the Ac of 14 Car. only to p2opoztion the Revenue to 
the publique Charge of the Crown; and therefoze tis not to be 
thought that the Parliament ever intended a Outy to the King 


where the Subject had no benefit, fo2z ex nihilo nihil fit; and 


how can it be thought that a Duty ſhould be paid bekoze the 
Subject hath any Bent, which is the Bother of the Duty; 
fo if a Man expends 10co |. in building, which is all he is 
wozth, and the Houſes ſhould happen not to be let, how can he 
then raiſe ſuch a Sum as muſt be paid to the King ? And tis an 
Objection of no weight to ſay, if this Outy muſt not be paid 
till the Houſes are let, then the Revenue of the King Depends 
upon a Contingency ; becauſe all Duties which come to the Crown 


do depend upon ſuch. 
The next thing to be conſidered is the Act it (elf, and as 


to that, 
1. It 
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1. It muſt be taken as an Ac which gives a new Duty to the 
Crown, and thereupon ſuch Conſtrudion ought to be made that 
the Subjeats Eſtate be not charged further than the TUows will 
bear; and fo? that reaſon it is to be taken in an o2dinary ſenſe, 
and not to be ſtrained, though it had been in the Caſe of an old 


Duty z and fo? that the * Low Anderſon's Cale fs a good Autho: + 7 Co. 21. 


rity, viz. The Statute of 33 H. 8. cap. 30. makes all Mannors 
(which deſcend to any Heir whoſe Anceſtor was indebted to the 
King by Judgment, Recogniſance, Obligation or other Specialty) 
chargeable for payment of the Debt. Tenant in Tail is bound in 
a Recogntzance to S. who fs attainted; then Tenant in Tail dies 
und his Iſſue aliens bona fide, the King cannot extend the Lands 
ſo (old, becauſe the Act ſhall not be conſfrued to mean all Recog- 
nizances fo; the Kings Debts though the TUo2ds are general 
enough; and though tis not ſatd which way the Debts ſhall come 
to the King, either by Fozfeiture, Attatnder, &. pet they ſhall 
be taken in an o2dfnary ſenſe, viz. ſuch debts as were due to the 
King oziginallp; fo2 which reaſon it has been always held where 
an Ac gives any thing to the King and lays a Charge upon the 
Subject, in ſuch Caſe it ought to have a moderate conſtrucion. 

And that this Duty is a Gift cannot be denied, fo2 tis called 
ſo in the very Act, therefo2e ſuch ought the Conſtrugion to be, and 
the rather becauſe it is mote fo2 the Kings Honour it ſhould be ſo ; 
and both in this Caſe as well as in Conſtructions of his Gzants 
the Law hath moze regard fo2 his Honour than fo2 his ]ofit. 

2, This being ſo called, a Duty 02 Tax by the very TUows 
ok the Ac, doth in the natural ſenſe impozt a pꝛopoztion out of 
that in which the Subſect hath a benefit; and it will be ſcarce 
found that there hath been a general Tar given to the King 
where the Subject has rather received a loſs than any p2ofit out 
of the thing taxed, becauſe it would be very hard to pay where 
a Man cannot receive. | 

In the Caſe of Tunnage and Poundage p2oviſion is made 
that the Party ſhall habe Aſſowance if the Goods be loſt by 
Pyacy, which was mentioned to ſhew how unlikely it was that 
= Parliament ſhould intend a Duty where the Subject had a 
lots. | 
Ever ſince the making the Statute of 43 Eliz. cap. 2. Houſes 
that lay void and untenanted have neither paid to Church o2 Pooz, 
hwy alſo ſhews how the Uſage hath been in Caſes almoſt of the 
like nature. 


The next thing conſidered were the Clauſes in this Act of 
14 Car. 2. cap. 10. | 


Bb 2 1. The 
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1. The fir Clauſe gives a Dutp, viz. That every Chimny 


and Stove ſhall pay 2 -. 

2. The nexrtClauſe is to bꝛing this Duty into a way of Charge, 
viz. That every Owner or Occupier ſhall give unto the Conſtable an 
accompt of the number of Hearths in Writing, and the Conſta- 
bles to tranſmit ſuch Accompts to the Seſſions, there to be enroffed 
by the Clerk of the Peace, and a Duplicate to be ſent into the 
Exchequer. 

From which it is to be obſerved that where mention is made 
of bringing this Duty into a Charge, both Owners and Occu- 
piers are named, but the Owner is not named in any place where 
the payment of the Duty is mentioned, but the Occupier only ; 
ſo that from the very intent and reaſon of the Aa he cannot be 


| chargeable. 


The Accompt thus tranſmitted is to charge the Juheritance, 
and therefoze it concerns the Owner to look after the Charge; 
but fo2 empty Houſes he cannot be charged, becaule the Act takes 
no notice of them in the Clauſe of Payment, but are purpoſe- 
ly omitted that being laid on the Occupier, and this appears by 


the Pꝛoviſo which is ſtrongly penned fo2 the Subject. 
Viz. Provided that the Payments and Duties hereby charged 


ſhall be charged only upon the Occupier for the time being, Gc. 
and not on the Land-Lord who lett and demiſed the fame 3 ſo 
that by the Body of the Act every Þouſe is charged, which being 
general might have given ſome colour to charge the Owner, but 
by the Pꝛoviſo the Payment is reſtrained to the Occiupfer, and if 
there be no ſuch, there ſhall be no Payment. 

Jt was ſaid that it cannot be inſiſted upon that an Dwner is an 
Occupter, becauſe the legal acceptance of the Mod Occupation 
doth only intend an actual Poſſeſſion and not a Poſſeſſion in Law, 
and ſuch is the meaning of the Statute by charging the Occu⸗ 
pier fo2 the time being. | 

Jl therekoze the Pꝛoviſo extends to Caſes where Tenants run 
away and pay no Rent, (as it cettainip doth) becauſe there is no 
Occupier then in being; what difference can there be between 
that and this Caſe where the Lany-Lozw in both hath no Rent? 
fo2 if he hall not pay where he cannot receive Rent, why ſhould 
he pay where he hath none to receſve ? 

And that this was the meaning of the Parliament may fur- 
ther appear by a Clauſe in the Act of 16 Car. 2. cap. 3. made 
fo2 collecting this Duty by Officers appointed by the King, which 
doth not inlarge the fozner Statutes, and by which tis En- 
acted, That if any Occupier ſhall leave his Houſe before any of 


the half yearly Feaſts, whereon this Duty is appointed to be paid, 
that 
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that the next Occupier ſhall be chargeable with the ſame for the 
ſaid half year. | 

- TeUhich(Clauſe had been altogether vain and of no «ſe, ik empty 
Þouſes'had been chargeable with this Duty; foz to what -purpbſe 
was it to charge a ſucceeding Occupier when the Houſe it (elf, 
though untenanted, was chargeable before ? 

In this Ac alſo, which ſupplies the defeas of the fozmer, ths 
Duty is made payable unto the Dflicer upon demand at the Houſe 
where the fame ſhall -ariſe and grow due, and that in caſe of re⸗ 
fuſal by the fpace of an hour the Officer may diſtrein, which thews 
a Demand muſt be where there may be aRefufal, and no Re- 
fuſal can be where there is no Dccupter. 464 

There is alſo another Clauſe which mentfons both Owner 
and Occupier in this aa, and which faith, That no Proprietor, 
Owner or Occupier, {hall be moleſted or charged, unleſs within 
two years after the Duty accreweds fo that where-ever a charge 
is laid, 02 an eaſe is given to the Subject, the Wow Octupir 
and ſometimes both Occupier and Owner pꝛomiſruollly are uſed; 
but where a payment is to be made, the Dwner is never men- 
tioned, and ff ſo, nothing ſhall be intended within efther of the 
Statutes, to enlarge this Duty upon the Subject, beyond the 
Moss and plain meaning thereof, 

2. There is another Point in this Caſe which concerns the 
King and all the People of England, that is, whether the Defen- 
dant here can be charged with a Diſtreſs (ſuppoling this Duty fs 
to be paſd to the King) befoze any account of theſe Hearths is 
tranſmitted into the Exchequer, which firſt ought to be done; 
02 otherwiſe the conſequence will be, that the Dfficer may demand 
and. take as much as he will at his pleaſure, and the King map 
be likewiſe prejudiced in his Revenue; fo2 as the Collenoz may 
have from the Subject mote than he ought, and moze than he 
is empowered to take by the Law, ſo he may pay the King leſs. 

The Ac directs, That an Account ſhall be taken by the Of- 
ficers, and eramined by the Conſtables 3 then to be tranſmitted 
to the Seſſions, there to be enrolled, and from thence ſent into 
the Exchequer; now what occaſion was there of all this So⸗ 
lempnity, if that the King was entituled to a Diſtreſs upon a 
bare refuſal? GR” 

This being a Rent Charge upon a Mans Inheritance, the 
King ſhall not be entituled to it but by matter of Recod ; fo2 he 
cannot take oz part with any thing, neither can he have anp 
Eſtate 02 Pꝛoſit rendered him out of another Mans Eſtate, but 
by matter of Reco2d; fo that it ſeems by the Ad that this ac- 
compt is neceſſary to be tranſmitted into the Exchequer ; — 


* 
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that the King is not entituled to a Diſtreſs fo2 this Duty un⸗ 
til that be acually done, which is not only matter of Jnfozma- 
tion to the Crown, but in ſome meaſure intitles him to it, becauſe 
there is a Penalty of fibe pounds lald upon the Officer, who 


ſhall neglec to baing in ſuch accompt, which ſhews that the 


Ex parte 
Det. 


Subject ought not to be charged befoze 3 fo2 which reaſons Judg- 
ment was p2ayed fo2 the Plaintiff. 


But on the other ſide it was argued by Mꝛ. Holt and the At⸗ 
toꝛny General, that empty Houſes ſhould pay this Duty: Foꝛ the 
Attozny General ſaid, that the TUozds in the Act were lo expreſs, 
that he was of Dpinton that the verp reading of them would clear 
the Point in queitton. 05 

In their Arguments two things were conſidered upon the 
Statute of 14 Car. 2. 

t. Firſt the general Clauſe which gives the Duty in the Body 
of the Act. | FR 

2. The diſcharge in the Pꝛoviſo. 

And if this be in the Body of the Act, and not excepted in 
the Pꝛoviſo, then the Duty is to be paid; and as to that it was 
ſaid, that this Duty was given in general Mozds, by which it 
appears, that there was a deſign and intent to charge empty 
Douſes, for every dwelling Houſe, Edifice, or Houſe whatſoever 
— bo pap this Duty; and that if every Houſe, why not an empty 

oule ? | 

*Tis true, a Dwelling Houle is not a Pouſe wherein there hath 
not been an Jnhabitant, but wherein ſome body doth actually live; 
and if a Man furniſhes a Houſe very well, if tis not inhabited, 
it is notwithſtanding an empty Pouſe, and ſuch a Boule as to 
ſome purpoſes in the Law is not a dwelling Poule; fo2 tis 
not a Manſion Houſe, (o as to make it Burglary fo2 the bꝛeak⸗ 
ing of it open. 

By the ſecond Clauſe, Every Owner or Occupier is to ſub- 
ſcribe the Account to be ſent into the Exchequer, by which it 
appears that thoſe N oꝛds Owner and Occupier are not there 
uſed in a different ſenſe, fo2 ff the Occupier were only lpable, 
5 _ need not look after the ſigning the accompt of every 

earth. 

The third Clauſe takes notice, That if it ſhould happen there 
be no Dccupter, then the Dfficer may go into the empty Þouſe 
to examine if the account given him be true; now if an account 
is to be taken of ſuch Þouſes as are charged by this Aa, and 
an account is directed to be taken of empty Houſes, then ſuch 
empty Houſes muſt be charged; and this ſeemed to them to = 

the 


» 
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the intent and meaning of the Parliament, fo2 there being a 
Return to be made of empty Houſes, if ſuch had not been intend- 
ed to be charged, they would have direced a Return allo to have 
been made of the non-inhabiftancy. | 

And therefo2e they thought that (ſomething moze than an Oc- 
cupier was here meant, fo2 otherwiſe the Moꝛd Owner had not 
been put in; the meaning of which muſt be that dwelling Þoy- 
ſes come within the charge of Dccupters, and empty Houſes 
within the charge of the Owners. 

Then as to the P2oviſo, That the Duty hereby ariſing ſhall 
be charged only upon the Dccupiers and Dwellers of ſuch 
Poules, their Executozs and Admintiſtratozs, that can in no ſoꝛt 
extend to diſcharge an empty Þouſe, becauſe tis not the ſubject 
matter of the Pꝛoviſo; fo2 the deſign and purpoſe of it was not 
to diſcharge the Duty, but to transfer the charge upon the 
Tenant where the Douſe was inhabited; fo2 if a contrary con- 
ſfruction ſhould be made, then no Duty ſhould be paid at all 
by the Owner himſelf if he should live in his own Houſe. 

In the Caſe of a Modus decimandi tis payable by the Occu - 
pier and Poſſeſſo2 of the Houſe , and the Landlozd is never 
charged but where there is no Occupier. | 
© As to the Objection, That tis hard to pay a Duty where a 
Man has no Pyofit ; it was anſwered, That the Ac took care 
that Men ſhould not ſtop up their Chimntes when once made, 
and that this Duty was paid foz many Chimnies which were 
never uſed, and what P2ofit can a Man have of a Chimny he 
never uleth? Jf there had been an Ac that (ſo much ſhould be 
paid fo2 every Clindow, tis ail one whether it had been fo2 p20» 
fit 02 pleaſure, oz whether the TUindow had been uled oz not; 
and there is as much reaſon that a Man ſhould pay fo2 Houſes 
never Jnhabited, as fo2 ſuch as have been Jnhabited and are 
afterwards without Tenants. ' | 

This Act ought therefoze to receive a favourable Conſtructi⸗ 
on; the Pꝛeamble whereof mentions that it was fo2 the encreaſing 
of the Kings Revenue, which is pro bono publico, and which is 
fo2 the Peace and Pꝛoſperity of the Nation, and the pzotecnion 
of every ſingle perſon therein; and though a particular Jnconve- 
nience may follow, the Party ought to ſubmit. Then a Man 
builds a Houſe, he pzopoſes a P2ofit, and tis not fit the Kings 
Duty ſhould be contingent and depend till he has pꝛovided himlelf 
of a Tenant, Es 

Object. As to the other Objection that was much relted on, viz. 
where the Ac (peaks of an Accompt to be given, it mentions 


both Owner and Occupier; but where it direas the Payment - 
| | the 
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the Duty the Occupier only is named, by which it was inkerred 
that he alone was chargeable. 

Anſw. In 16 Car. 2. cap. 3. Owner, Mꝛopzietoꝛ and Dccupier 
are uſed pzomilcuouſly, wherein it is pꝛovided that they ſhall not 
be charged unleſs within two years after the Duty accrued ; not 
ik the Owner was not chargeable, why is he mentioned there? 

As to the ſecond Point, they conceived that the Outy being 
payeable to the King, he had a remedy by diſtreſs befoze the 
Accompt was certified into the Exchequer ; fo the Return was 
to infoun the King what advantage he maketh of his Revenue, 
and no Pꝛocels iſſued upon it; befives the Act veſts the Duty 
in him from Lady-dap 1662. And by reaſon of that he may 
diſtrain. The King hath no benefit by returning of the Account, 
that being only intended to p2event his being cheated, ſo that 
tis not to entitle but to inkoꝛm him; tis only to return a juſt 
and true account; not but that it map be levied, and the King 
entitled befozez and tis no inconvenience to the Subject, if 
there be no ſuch Account returned, fo2 if the Dfficer diſtrain 
fo2 moze Hearths than in truth there are, the Subject has a 
oper remedy againſt him. 

The King ſuffers when Returns are not made of ſuch Du⸗ 
ties as he ought to have koz the ſuppozt of his Dignity; and 


| becauſe he is 1yable-to be defrauded in the managing of his Dutp, 


is it reaſonable that he ſhould loſe all: 

As to what was laid of the Kings taking by matter of Re- 
cod; tis true, if he diveſt an Inheritance, as in caſe of At- 
tainder, ft muſt be by Recowd ; but here the very Duty is given 
to him by the Act it ſelf, which makes it a different Caſe. 

Tf the King ſhould be ſeiſed in Fee of a great TUaſt, which 
happens to be imp2oved by his Tenants , and thereby Tythes 
become due, it may be as well ſaid, that he ſhall have no Tythes 
without Becow, as to ſap he ſhall have no Pearth Mony fo? 
Houſes newly erected , whereby his Revenue is increaſed. Fo? 
which Reaſons Judgment was payed fo2 the Defendant, and 


upon the ſecond Argument Judgment was given accozdinglp 


= him, That empty Houſes are ſubjea and lyable to this 
uty. | 
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Aſtry verſus Ballard. 


N an Action ok Trover and Converſion fo2 the taking of Grantsmuſt 
Coals, upon Mot⸗Suilty pleaded, the Jury found a ſpecial be taken 
Uerdig. The Caſe was thus. according 
Viz. That one J. R. was ſetſed in Fee of the Mano of Weſter- 0 1 
ly, and being lo ſeiſed did demiſe all the Peluages, Lands, "<< 
Tenements and Hereditaments that he had in the ſaid Manon, fo2 Jones 71. 
a Term of years to N. R. in which demiſe there was a recital 
of a Gzant of the ſaiv Mannoz, Meſuages, Lands, Tene⸗ 
ments, Commons, and Mines, but in the Leaſe it (elf to R. the 
Tom Mines was left out. Afterwards the Reverſion was ſold 
to the Plaintiff Aſtry, and his Þeirs by Deed enrolled ; and at 
the time of this demiſe there were certain Mines of Coals open, 
and others which were not then open; and the Coals fo2 which 
this Acton of Trover was bzought, were digged by the Leſſee 
in thoſe Mines which were not open at the time of the Leaſe ; 
and whether he had power lo to do, was the Queſtion. 
It was ſaid, That when a Man is ſeiſed of Lands where: 
in there are Mines open, and others not open; and a Leaſe ts 
made of theſe Lands in which the Mines are mentioned. Tis no Ant. 
new Doctrine to ſay, that the cloſe Mines ſhall not paſs; Mens 
Gzants muſt be taken accozding to uſual and common intend: 
ment, and when Wows map be ſatisfied, they ſhall not be ſtrain- 
ed farther than they are generally uſed, fo2 no violent Conſtructf- 
on ſhall be made to pꝛejudice a Mans Inheritance, contrary to 
the plain meaning of the TUo2ds, 
A Mine is not pꝛoperly ſo called till it is opened, tis but a Nein 
of Coals befoze; and this was the Opinion of my Loꝛd Coke 
in point, in his firſt Ioſt. 54. b. TUhere he tells us, that if a Man de: 5 Co. 12. San- 


miles Lands aud Mines, ſome being opened and others not, ders Caſe Roll. 


Abr. 2 1 
the Leſſee map uſe the Wines opened, but hath no power to 3766. 


dig the unopened Mines, and of this Opinion was the whole 
Court; and Juſtice Twiſden ſaid, That he knew no reaſon why 
my Lo Coke's ſingle Opinion ſhould not be as good an Au⸗ 
thozity as Fitzherbert in his Nat. Br. o; the Doctor and Student. 


Ipſſey verſus Turk. 


T 2 a TUrit of Erro upon a Judgment in an Jnferiour Court, what is ad- 
the Erro2 aſſigned was, That the Yayoz, who was Judge mitted in 
of the Court, did not receive the Sacrament at any Partſh pleading 
Ce Church, 


— 
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mal not be Church, no file any Certificate , ſo that he was not Papoꝛ; 
aſſigned for and Judgment being given againſt the Defendant befoze him, 


Error. 
Jones 81. 


it was therefoze Coram non Judice, like the Caſe of Hatch and 
Nichols Roll. Abr. 1 part tit. Error 761. UMhere, upon a Urit 
of Erro2 bzought upon a Judgment in an Inkeriour Court, 
the Erroꝛ aſſigned was, that the Stile of the Court was Curia 
tent coram J. S. Seneſchallo, who was not Steward, and that was 
held to be an Erroꝛ in fac. - 

But on the other ſide it was inſiſted that this was not Erro! , 
becauſe the Acts of the Wapyo2 ſhould not be void as to Stran- 
gers. The Statute of 25 Car. 2. cap. 2. fo} pzeventing of dangers 
which may happen from Popiſh Recuſants, diſables the Party 
who is not qualified accowing to the Act to hold an Office, and 
if he execute the ſame, afterwards upon complaint made, and 
Conviction he ſhall fozfeit 500 J. ſo that as to himſelf, whatever 
he doth in his Office is void; but it was never the intent of 
the Act to wozk a Miſchief oz TUirong to Strangers, koz the 
Law favours what is done by one in reputed authozitp; as if 
a Biſhop be created, who upon a Pꝛeſentation made admits a 
Parſon to a Benefice o2 collates by Lapſe, the fozmer Biſhop 
not being depzived, oz removed, ſuch ans are good and not to 


be avoided, Cro. Eliz 699. 


Cro. Car. 97. 


2 Cro. 260. 


Sid. 251. 


But admitting it to be an Erroz, it cannot now be aſſigned fo 
ſuch, becauſe the Parties in Pleading have allowed the pꝛoceed⸗ 
ings to be good upon Reco2d, and there is Judgment agafnft 
the Defendant, but if he had been taken upon that Judgment, 
he might have bzought an Action of falſe Impziſonment, 2 Cro. 
359. Cro. Eliz. 320. 


Wild Juſtice, Pou ſhall not aſſign that foz Erro which von 
might have pleaded, elſpectally having admitted it by pleading 3 
and one Muſgrave's Caſe was cited, which was, that there is an 
Act of Parliament which lays a Tax upon all Law pꝛoceedings, 
and makes them void, if the Kings Duty be not paid, and it 
was adjudged, That if the Duty was not paid, but admitted 
in pleading, you ſhall not afterwards alledge what befoze was 
admitted, viz. That the Outy was not patd. 

Upon a Writ of Erroz in Parliament it cannot be aſſigned 
fo2 Exroꝛ, that the Chief Juſtice of the Kings Bench, had not 
taken this Dath ; the ſame might be alſo of a Urit of Erroz 
in the Exchequer Chamber, fo; an Erro? in Fact cannot be there 
aſſigned; but at the laſt the Judgment was Reverſed : See 


the Reaſons thereof by the Chief Juſtice Jones in his Reports, 


folio 81. 
H ig- 
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Flgginſon verſus Martin, in C. B. 


N an Action of Treſpaſs and falſe Impꝛilonment, the De- If Cauſe of 
fendant juſtifies by P2oceſs iſſuing out of the Court of Action 
arwick, upon a Judgment obtained there, and ſets fozth, that doch not 
there was a Plaint there entered in placito tranſgreſſionis, to; = _ 
which the Defendant - appeared, ſuper quo taliter proceſſum fuit, di 3 
that Judgment was given againſt him, upon which he was ta Judgment 
ken and Jmpaiſoned. is given be- 
The Plaintiff replies, That the Cauſe of Action did not ariſe low, an 
within the Jurildiaton ok that Court. Action will 
The Defendant rejoyns, that the Plaintiff is now eſtopped lie here. 
to ſay ſo, fo2 that the Declaration in the Inkeriour Court againſt 
the now Plaintiff, did alledge the cauſe of Action to be intra 

juriſdictionem of the Court, to which he pleaded, and Judg- 
ment was given againſt him: The Plaintiff demurrs. | 


And Newdigate Serjeant took Exceptions to the Plea. 

1. *Tis ſaid a Plaint was entered in placito tranſgreſſionis Ex parte 
but 'tis not ſaid what kind of Treſpaſs it was, whether a clau- Quer. 
ſum fregit 92 other Treſpaſs. 

2. Cis ſaid that the Defendant appeared, ſuper quo taliter pro- 
ceſſum fuit, that Judgment was given fo? the Plaintiff, and no * 
mention was made of any Declaration; and the pleading tali? 
ter proceſſum eſt in an Jnferiour Court, is not good. 

3. The Juſtification is ill, becauſe the Inkeriour Court had 
no Juriſoicfon, and ſo the Pꝛoceedings ate coram non Judice , 
fo2 the Plaintiff in his Replication ſaith, That the Treſpaſs fo 
which the Recovery was had in the Court of Warwick, was done 
at a place out of the Juriſdiaion of the Court, which the Defen: 4 = 
dant hath admitted, by relying on his Plea by way of Eſtoppel. Cro. Jac. 184. 

4. Jt did not appear by what Authozity the Court at War- 
wick was held whether by G2ant o2 Pꝛeſcription. 


Theſe Exceptions were anſwered by Serjeant Hopkins, and E, barte 
firſt he ſaid, That the Plaintiff there ſets fo2th that levavit Def 
quandam querelam in placito tranſgreſſionis, which was well 
enough. 


Secondly, taliter proceſſium fuir is the ſhozter and better way 
of Pleading, and therefoze in a Scire Facias nothing is recited 
but the Judgment; tis true, in a TUrit of Erroz the whole Re- 
coꝛd muſt be (et out, but that is not neceſſary here, 


Cc 2 Thirdly, 


Cy 


— 
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Curia. 


Sid. 151. 
Latch 181. 


Thirdly, tis too late now to queſtion the Juriſdiction of the 
Inkeriour Court, after the Party hath admitted it below; he 
ought firſt to have pleaded to the Juriſdiction, but now is Eſtop- 
ped by his own admittance there; and ſince Judgment is given 
upon it, tis not now to be queſtioned 3 but however, this be⸗ 
ing in the Caſe of an Officer, if it was out of the Juriſdiaion 
he is bound to execute the ]P2oceſs of the Court, and ſo this 
fs a good ercuſe fo2 him, Dyer 61. 10 Co. 77. 

But let the Pleadings be good oz bad, if the Declaration 
here be ill, the Platntifft cannot have Judgment; and that it 
was lo, he ſaid that the TUrit alledged an Impziſonment ge- 
nerally, but the Count an Jmpziſonment donec he paid 5 l. 10s. 
which is variant, and the Pꝛothonotaries ſaid, that the zt uſed 
always to mention donec, 8c. 


But the Court were all of Opinion, that the Count was well 
enough, fo2 there was no matter therein contained which was 
not in the Nlrit; the IAmpꝛiſonment was the Giſt of the Action, and 
the donec, &c. might have been given in Evidence, becauſe tis 
only an aggravation and a conſequence of the Jmpziſonment, 
ſo that the Count is not larger, but moze particular than the 
Tritt: And as to the two firſt Exceptions, the Court was al- 
ſo of Opinion, that there was no difficulty in them, oz in the 
laſt Exception , but thought the Plea was well enough as to 
thoſe: And they alſo agreed that the Officer in this Caſe was 
to be diſcharged, fo2 though the P2ocels be erronious, yet he is 
to obey and not to examine, 2 Cro. 3. Weaver verſus Clifford: The 
great doubt in this Cale was upon the third Exception as to the 
point of Jurifdicion,and whether the other Defendant, who was the 
Plaintiff below, ſhould be likewtſe diſcharged, was the Queſtion. 


And as to that, the Chief Juſtice, and Wyndham Juſtice were 
of Opinion, That this was no good juſtification as to the Plain- 
tiff below; fo2 if the cauſe of Action did ariſe without the Juril⸗ 
diction, of which he is bound to take notice, the pꝛoceedings quoad 
him, are all coram non Judice, and he cannot juſtifie the ſer⸗ 
ving of any Pꝛoceſs; ſo that if the Treſpaſs was done out of the 
Juriſdiction of the Court, the Oefendant below map bzing an 
Action againſt the Plaintiff, and is not concluded here by the pꝛo⸗ 
ceedings there, but may alledge the cauſe of Action to ariſe out 
of the Juriſdiction 3 and as to his being Eſtopped by admitting of 
the Jurildiction below, that cannot be, becauſe an admittance cannot 
give the Court a Juriſdiction where it had none oziginally, and ſo 
he ſaid it was reſolved in one Squib's Cale, in a ſpectal Uerdict. 


De 


— — 
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e who ſues in an Jnferioz Court is bound at his peril to 
take notice of the Bounds and Limits of that Jurisdidion; any 
if the Party after a Uerdic below pꝛays a Pꝛohibition, and al- 
ledges that the Court had no Jurisdicion, a Pꝛohibition ſhall be 
granted; and tis no Eſtoppel that he did not take advantage of 
it befoze, 1 Roll. Abr. 545. | 


But Juſlice Atkins and Scroggs were of another Opinion, 
they agreed that if an Acton be bzought in an Jnferio2 Court, if 
it be not ſaid to be infra; Jurisdiftionem Curiz they would never 
preſume it to be ſo, but rather to be without, if not alledged to 
be within the Jurisdicion, and here in the Plea tis not ſhewn at 
all; (o that as the Caſe ſtands upon the Plea the Ptocevings 
are coram non Judice, and there is no legal Authozity to war- 
rant them, and by conſequence the Dfficer is no moze to be ex⸗ 
cuſed than the Party, becauſe alſo 'tis in the Caſe of a partt- 
cular Jurisdidion: And lo it hath been adjudged upon an Eſcape 
bzought againſt an Dfficer of an Inkerioz Court, wherein the 
Plaintiff declared that he had bzought an Action upon a Bond 
againſt S. in the Court of Kingſton, and that he had Judgment and 
Execution, and the Defendant ſuffered him to eſcape ; this De⸗ 
claration did not charge the Defendan, becauſe the Bond was 
not alledged to be made infra juriſdictionem Curiz ; fo2 though 
ſuch an Acton is tranſitoꝛy in its nature, yet the Pꝛoceedings in 
an inkerioꝛ Court upon it are coram non Fader, if it doth not 
appear to be infra Juriſdictionem, 1 Roll, Abr. 809. though in 
the Cale of a general Jurisdiaion it might be otherwiſe. 

But here the Rejoynder doth help the Plea; fo2 the Plaintiff 
having replied that the Treſpaſs was committed out of the Ju- 
risdiaton, and the Defendant having rejoyned that he had al- 
ledged in his Declaration below that the Treſpaſs was done 
within the Jurisdigion, tis now all one Plea, and the Plaintiff 
hath confeſſed it by his Demurrer; ſo that in regard it was al- 
ledged below and admitted there, tis a good Plea both fo; Ol⸗ 
ficer and Party, and the Plaintiff cannot now take advantage 
of it, but is concluded by his fozmer admittance, and it ſhall not 
be enqufred now whether true 02 falſe. 

And as to the taliter proceſſum fuit they all held it well enough, 
and that there was no neceſſity of ſetting out all the Pꝛoceedings 
here as in a (Crit of Erro. 

And as to the laſt Exception tis ſaid that the Burrough of 
Warwick is antiquus Burgus, and that the Court is held there 
ſecundum conſuetudinem, which is well enough. 


Jones's 


pus in Cri- 
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Jones's Caſe. 


Common T was moved fo2 a Habeas Corpus fo; one Jones, who was com: 

Pleas can- mitted to New Priſon by TUarrant from a Juſtice of Peace 

not grant fo refuſing to diſcover who intruſted him with the keeping of the 

ves: Cor: Keys of a Conventicle, and fo2 that he had been inſtrumental to 

minal Ca- te Elcape of the P2eacher 3 he was asked by the Juſtice to give 

ſes. Security ko his Good Behaviour, which he alſo refuſed, and 
thereupon was committed, 


The Chief Juſtice doubted that a Habeas Corpus could not be 
granted in this Cale, becauſe it was in a criminal Cauſe of which 
the Court of Common Pleas hath no Jurisdiction, and that ſeemed 

Vaugh. 15). to be the Opinion of my Lozd Coke, 2 Inſt. 55. where he faith 
23 53. tit lies fo2 any Officer o2 pꝛibiledged Perſon of the Court. 
3 There are thzee ſozts of Habeas Corpus in this Court; one 
od Rep. 235. ig ad reſpondendum, which is fo2 the Plaintift, who is a Suito? 
here againſt any Man in Pꝛilon, who is to be bzought thereupon 
to the Barr and remanded ik he cannot give Sureties. 
There is another Habeas Corpus foꝭ the Defendant ad faciend* 
& recipiend'; as to this the ſame Jurtsdicion is here as in the 
Court of Kings Bench; if a perſon be near the Town by the 
courſe of the Court he may be bꝛought hither to be charged and 
then the Habeas Corpus is returnable immediate; but if he be re: 
mote, it muſt then be returnable in the Court at a certain day; 
theſe are the Habeas Corpus's which concern the Jurisdiction of 
this Court, and are incident thereunto. | 
There is another which concerns Pziviledge, when the Party 
comes and ſubjects himſelf to the Court to be either bajled oz 
Diſcharged, as the Crime is fo2 which he ſtands charged; and ik 
he be pꝛiviledged, this Court may examine the Cale and do him 
right; if a p2tivate man be committed fo2 a criminal Cauſe we 
can examine the Matter and fend him back again. Bekoze 
King James's Reign there was no Habeas Corpus but recited a 
Jaiviledge, as in the Caſe of Pqiviledge ko; an Attoꝛny; ſo that 
if this Court cannot remedy what the Party complains, tis in 
vain fo2 the Subject to be put to the trouble when he muſt be 
ſent back again; neither can there be any failure of Juſtice, be⸗ 
cauſe he may apply himſelf to a pzoper Court; and of the ſame 
Opinion were Wyndham and Scroggs. 


But 
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But Juſtice Atkins was of another Opinion, ko; he could ſee 
no Reaſon why there ſhould not be a Right to come to this Court 
as well as to the Kings Bench. 


And that Vaughan, Wild and Archer Juſtices, were of Opinion 
that this Court may grant a Habeas Corpus in other Caſes be- 
ſides thoſe of Puviledge. 

Afterwards the Puloner was bꝛought to the Court upon this 
Habeas Corpus, but was remanded, becauſe this Court would not 
take Sureties fo2 his Good Behavio2 : The Chief Juſtice ſaid 
that when he was not on the Bench he would take Sureties 
as a Juſtice of Peace: And Monday, late Secondary infozmed 
him that Juſtice Wild when he ſate in this Court did once take 
ſuch Sureties as a Juſtice of Peace. 


Anonymus. 


T was the Opinion of the Chief Juſtice North, that in a in Replevin 
Replevin both Parties are Acozs 3 fo2 the one ſues fo2 Da- both are 

mages, and the other to have the Cattle, and there the place is Actors. 
material; fo2 if the Plaintiff alledges the taking at A. and they 

were taken at B. the Defendant may plead Non cepit modo & 

forma, but then he can have no Return; fo2 if he would have a 

Retorn' Habend' he muſt deny the taking where the Plaintiff hath 

laid it, and alledge another place in his Avowpy, 


Sir Osborn Rands verſus Tripp. 


DE Plaintiff was a Tobacconiſt and lived near Guild- New Trial 
Hall, London; he married the Daughter of the Defendant, granted. 

who was an Alderman in Hull, and had 4001. Poꝛtion with her; 

after the Marriage the Defendant ſpoke merrily befoze thre TUlit- 

neſſes, That if his Son-in-Law would procure himſelf to be Knight- 

ed, ſo that his Daughter might be a Lady, he would then give 

him 2000 J. more, and would pay 1000 /. part thereof preſently 

upon ſuch Knighthood, and the other 1000 J. within a year after: 

(it being intended when the Plaintiff ſhould by his Trade get an 
Eſtate ſufficient to qualifie him fo2 the Dignity of a Knight.) 

The Son-in-Law without acquainting the Defendant did about 

nine Months afterwards pzocure himſelf ta be Knighted , and 


bꝛought an Aſſumpfit fo2 the 2000 l. which was tried _ oo 
\ E 
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Chief Juſtice North at Guild-Hall, and the Jury gave 1500 l. 
Damages. 


And now Serjeant Maynard moved fo2 a new Tryal upon the 
Affidavit of the Defendant that he had found out material TUit- 
neſſes ſince the Trial, and that ſuch TUitneſſes, as he had ready 
at the Trial, could not get into Court; becauſe of the great 
Tumult and Diloꝛder there with a Multitude of People, by reaſon 
whereof his Council could not be heard from the noiſe, and when 
they offered to (peak were as often hiſſed. 


The Chief Juſtice thought it was a hard Uerdic, fo2 he was 
not clearly ſatisfied that the Agreement was good, it being only 
fo2 Ioꝛds which were ſpoken by the Old Man when he had but a 
weak Memozp; and thereupon a new Tryal was granted, be⸗ 
cauſe the Chief Juſtice thought it was fit ſo to be. | 


Basket verſus Basket. 


Disjunctive EBT upon a Bond with a Condition to make an Aſſu⸗ 
Condition, rance of an Annuity of 20 l. per annum to the Plaintiff 
one part is within fir Months after the death of M. B. and if he refuſe when 
1 requeſted by the Plaintiff, then to pay 300 1. and if he fail in 
livee, the Payment thereof the Bond to be fopfeited. 

ther part The Defendant pleads that all the ſix Months he was a Pi 
ſhall not be ſoner at Morocco in Barbary, and that after his Return he re- 
performed queſted the Defendant 3 and to this Replication the Defendant 


by the Ob- demurred. 
ligor. | 


Nod. Rep a6 And Serjeant George Strode maintained the Demurrer. 


The Queſtion was, whether the Plaintiff by neglecing to ten- 
der a Gꝛant of the Annuity to the Defendant hath not diſpenſed 
with the whole Condition; and he held that it was dilpenſed 
withal, and that no Requeſt being made the Bond could not be 
ſued at the Common Law, and therefoze the Replication was 
ill. 

Tis not ſo much a disjunctive Condition to do one thing oz 
another, but the laſt Clauſe is a Penalty to infozce the firſt ; fo: 
ſeeing the Annuity is to be but 20 J. per annum fo a Life, and 
yet that 300 J. is to be paid in caſe that be not granted, this 
pꝛoves it to be only a Penalty, becauſe Annuities at the higheſt 
value are but at eight years purchaſe, whereas this is fiften 
years purchaſe, ſo that the 300 l. could never be _— as a 

| ecom⸗ 


Hill 28 & 29 Car. IL in Communi Banco. 201 


— 


— 


Recompence fo2 the Annuity 3 ** could the 3 pol 
ſibly ſave the Condition, becauſe the ſame time is limited both 
fo2 the Paymenr of the 300 1. and granting of the Annuity, viz. 
within (x Months; and the Plaintiff hath to the utmoſt time to 


requeſt the erecuting the Ozant, and therekoze the other cannot Sand. 287 


pay the Mony bekoꝛe. 

But taking the Caſe to be that this is a disfunative Condf- 
tion; pet ſince Conditions are always made in favour of the 
Obligoz, the power of Election even in ſuch Caſes is left wholly 
in him; but accozding to ſuch Conſtructions, as would be made 


fo2 the Plaintiff, the Eledion is gone from the Defendant, and w.;gkc 4-4 
left in the Obligte; fo2 if he do not requeſt the Annuity, then Bull, Poſte 


the 300 l. is to be paid, and this is direaly agatnſt the Rules of 


disjuncive Conditions; and the Caſe of * Greeningham and * CroEliz. 396 
I O 
? Abr. 447- 
Poph. 9 


Ewre is expreſs in Point, where the Condition of a Bond was, 
that if the Dbligo? delivered to the Plaintiff thize Bonds by ſuch 


a day, 02 gave him ſuch a Releaſe of them, as the Plaintiffs IO 142. 


Council ſhould adviſe, bekoze the ſaid day, that then, &c. 

The Defendant pleads nothing as to the delivery of the Bonds, 
but ſaith, that the Plaintiffs Council adviſed no Releaſe ; and upon 
a Demurrer this was adjudged fo2 the Defendant, becauſe in all 
Obligations with a Penalty the Eledion is always in the Obli⸗ 
goꝛ; and this being a disjuncive Condition each part is likewiſe 
in his Election; fo2 if the Dbligee ſhould not tender the Releaſe, 
the other is not bound to deliver the Bonds; and if he ſhould 
tender it, then the Obligoz may either deliver the Bonds oz exe⸗ 
cute the Releaſe, which he pleaſeth, 4 H. 7. 4. 

Ik a Pan enter into Bond with Condition to marry Jane by 


is ſaved ; but tis otherwiſe ik a Stranger had married her befo2e 
that day: : The Ac of God and the Act of the Obligee in many 
Caſes diſpenſe with Condittons, as 5 Co. 21. b. if a Parſon be 
bound in a Bond conditioned to reſign his Church to A. in con⸗ 
ſideration of a certain Penſion agreed on, and the Parſon re⸗ 
fuſes ; the Court was of Opinion that he need not reſign till he 
was ſure of his Penſion by Deed which they held ought to be firſt 
tendzed unto him. 

So a Man covenants to grant ſuch an Eſtate to his TUife oz 
to leave her wozth lo much Monp, if ſhe ſurvive him, if ſhe 
dies befoze him the Condition is not bzoken, though he did not 
make fuch G2zantz In the Caſe of Warren and White it was 
lately adjudged in the Kings Bench, that where Warren was in- 
debted to Warner, and White became bound with him to pay the 
Monp befoze the 25th dap of — then next following 3 

d 


but 


ſuch a day, and the Obligee marry her before the day, the Condition 4 A. 


— 
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1 Rol. Abr. 


Moor 645. 


* Co. 23. 


1 Roll. Abr. 
452. lit. L. 


Ex parte 


but if he did not pay it, that then Warren ſhould appear the next 
Hillary Term following to Warner's Action; Warren dies after 
the 25th of December, but befoze the Term 3 and it was held 
that the Bond was not foxfeited, becauſe the Obligoꝛ had Election 
to do either the one oꝛ the other, and the perfozmance of the one 
becoming impoſſible by the Act of God, the Obligation was ſaved. 

Tf the Caſe of Moor and Moorcomb, Cro. Eliz. 864. ſhould 
be objected, where the Condition of the Bond was, that the De⸗ 
fendant ſhould deliver to the Plaintiff a Ship befoze ſuch a Feaſt, 
02 in default thereof pay at the ſame Feaſt ſuch a Sum as a third 
perſon therein named ſhould adjudge, which third perſon ap- 
pointed no Sum to be paid, and yet there it was adjudged koz 
the Plaintiff that it did not diſpenſe with the whole Condition. 

Which Caſe he agreed to be Law, becauſe there the valuation 
and woꝛth of the Ship and the Mony to be paid was by the ap- 
pointment of a Stranger, and the Condition being foz the be- 
nefit of the Defendant he is to pzocure the Stranger to make 
an appointment what Sum ſhould be patd, oz to deliver the 
Goods, otherwiſe the Bond is fozfeited, and he hath expꝛelly 
agreed to do the one 02 the other. 

But this is not like the Caſe at the Bart, where tis not 
a Stranger, but the Obligee himſelf that muſt pꝛocure the Cone 
veyance; fo? tis to be adviſed by his Council, and to be done at 
his Coſts; and therefoze in Lamb's Caſe it was held that if a 
Man be bound to give ſuch a Releaſe betoze ſuch a day as the 
Judge of the Admiralty ſhall direct 3 there tis no Plea to ſay that 
he appointed none, fo? the Judge being a Stranger to the Condf- 
tion, the Defendant is to apply himſelf to him, having undertaken 
to perfozm it at his peril, which is the ſame Reſolution with Moor's 
Caſe in Crook. 

So that he took it foꝛ a Rule in all Caſes, that where the Ac of 
God oz of the Dbligee diſcharges the Dbligo2 from one part of 
a disjunctive Obligation, that the Law diſcharges him of the other; 
and therefoze pzayed Judgment fo2 the Defendant, Dyer 361. 


Serjeant Pemberton contra. Jt appears that one thing oz the 
other was to be done in this Cale; fo2 if the Plaintiff demanded 
and tended an Annuity, the Defendant was to ſeal it; and if 
he did not tender it, then likewiſe the Oefendant was to do ſome⸗ 
thing, viz. to pay 300 J. So that the Plaintiff was either to 
have the Annuity oz the Mony. 

Þe agreed that where the Obligoꝛ hath the Election, if in ſuch 
Caſe the Dbligie ſhall wilfully determine it, that the Bond is 


thereby diſcharged. 
'Blt 
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But ik a Stranger take away the Election, tis no diſcharge, 
fo2 in ſuch caſe the other part is to be perfo2med. 

In this caſe the Platntiff Hath done no wilful dato deter. 
mine the Defendants Election , but all which is pꝛetended ts 
that he hath not done ſomethtng neceſſary to be perfozmed, which 
is, that he hath not made a requeſt. 

But by his omiſſion thereof, the Defendants Election is not 
taken away, fo2 though no requeſt was made within the ſir 
Months, pet the Defendant might have pepared a G2ant of 
the Annuity himſelf, and have offered it to the Plaintiff, within 
the ſix Months, upon the laſt part of the day; and if he han 
thus ſet kozth his caſe, and alledged that the Plaintiff made 
no requeſt, noz tendered him a Gzant of the Annuity to Seal, 
this had been a good perfozmance of the Condition, fo2 he had 
done that which was the ſubſtance, which, though it was to be 
done at the Plaintiffs charge, yet the Defendant might have 
bzought an Action fo2 ſo much Yony by him laid to the uſe of 
the other; and the Caſes put in the pzincipal Caſe in Moor 645. 
are erpeſsly ko; the Plaintiff in this Caſe, where the Judgment 
was, That if there be a Statute with a Defeazance, to make luch 
Conveyance as the Council of the Conuſee ſhall direg, the 
Cogniſo2 muſt pꝛepare the Conveyance, if the other doth not; 
and there is a Caſe put where a thing was to be done at the. 
Coſts of the Plaintiff, yet the Defendant did it at his own Charge, 


which he recovered of the other. 


North Chief Juſtice, and the whole Court were of Opinion judgment. 
that the Plea was good, becauſe the Defendant had the bene: 
fit of Election, and the Plantiff not making the requeſt within 
the ſix Months, had diſpenſed with one part of the Condition, 
and the Law hath diſcharged the Defendant of the other part ; 
and they relied upon the Caſe of Grenningham and Ewre, which 
they held to be good Law, and an Authozity expeeſs in the very 
point. 

In this Caſe the Obligee was to do the firſt aq, Viz. To 
make the requeſt. TUhere the Condition is ſingle concilium non 
dedit ad viſamentum is a good Plea to diſcharge the Defendant ; 
ſo here the Condition is but ſingle, as to the Defendant 3 fo? 
though it be diſſunctive, yet the Plaintiff hath taken away the 
benefit of Eleaton from the Obligoz of doing the one, and there- 
koze he ſhall be ercuſed from doing the other. 

The Pleading as alledged by the Council of the Plaintiff, 
would not have been a good perfozmance of the Condition, fo2 
if one be bound to Convey as 982 of the other ſhall 
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adviſe 
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adviſe, and he makes the Convepance himſelf, this is not ſuch 
a Deed as was intended by the Parties, and (o no perfoumance 
of the Condition. 

But however the Defendant need not plead it, fo2 he is not 
bound ſo to do. 

Pere if the Plaintiff had requeſted the Sealing of ſuch a 
Gzant of an Annuity, even the Defendant had liberty either to 
execute it, oꝛ to pay the 300 1. and where the Election is on the 
Obligoꝛs part, neither the aa oz neglect of the Dbligee ſhall 
take it away from him; fo2 it would be unreaſonable that the 
Obligee ſhould have his choice, either to accept of the Annuity oz 
the 300 l. when tis a known Rule, That all Conditions where 
there is a Penalty in the Bond, are made in favour and fo? the 
benefit of the Obligoꝛ:; and the 300 |. in this caſe to be paid 
upon the refuſal of the Defendant to make fuch G2ant, is in 
the nature of a Penalty to enfozce him to do it. | 

The pꝛincipal Caſe in Moor 645. was agreed to be Law, but 
the Rule there put was denied, as not adequate to the pꝛeſent Caſe, 
which was, that if by the Ac of God, oz of the Party, o thaough 
default of a Stranger, it becomes tmpoſſible fo2 the Dbligo2 to do 
one thing in a disjuncive Condition, he is notwithitanding bound 
to do the other. mr 

This is true only as to the laſt Caſe, but not to the two firſt; 
and fo2 an Authozity * Laughter's Caſe was full in the Point, which 
is, that when a Condition conſiſts of two parts in the disjunctive, 
and both are poſſible at the time of the Bond made, and afterwarvs 
one becomes impoſſible by the Act of God, oz of the Party, the Ob- 
ligoꝛ is not bound to perfoꝛm the other part. 

And Judgment was given fo2 the Dekendant. 


Smith verſus Tracy. In Banco Regis. 


Diſtributei- UN a P2ohibition; The Caſe was: A Man dies inteſtate 
on ſhall be having thꝛee Bzothers of the whole Blood, and a B2other 
equally and Siſter of the half Blood; and the Queſtion was whether 
. "= they (hall be admitted to a diſtribution in an equal degree. 


en - M2, Holt argued that they were all in æquali gradu, becauſe 
and half before the Ac of Diſtribution the Dzdinary had power to compel 
Blood. the Adminiſtratoꝛ to give and allot filial Poꝛtions to the Childzen 
Mod. Rep. 209. Of the Deceaſed out of his Eſtate, And by the Civil Law ſuch 
Jones 93 30) bꝛobiſion is made fo2 the Childzen of the Jnteftate that the 
Goods, which either the Father oz Mother bzought to each other 

at 
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at the Marriage, ſhall not remain to the Survivoz, but the uſe 
and occupation of them only during Life, fog the Pꝛoperty did 


belong to the Childꝛen. 
By the Statute of 21 H. 8. cap. 5. the Ordinary is to grant 


Adminiſtration to the TUivow of the Inteſtate, oz to the next of 


his Kin, oz to both, as by his diſcretion he ſhall think good, and 
in Caſe where divers perſons claim the Adminiſtration as next 
of Kin, which be in equal degree, the Ozdinary may commit Ad- 
miniſtration to which he pleaſeth, and his power was not abxdged, 
but rather revived by this late Act, by which tis Enaged, That 
juſt and equal diſtribution ſhall be made amongſt Wife and Chil- 
dren, or next of Kin in equal degree or legally repreſenting their 
Stocks pro ſuo cuique jure; ànd the Childzen of the half Blood 
do in the Civil Law legally repzeſent the Father, and to ſome 
purpoſes are eſteemed befoze the Uncles of the whole Bload. 


'Tits no Dbjection to ſay, that becauſe the Law refeqxs the half 


Blood as to Jnheritances, therefoze it will do the ſame as to 
perſonal Eſtates, becauſe ſuch Eſtates are not to be determined 
by the Common but by the Canon 02 Civil Law, and if ſo, the 
balf Blood ſhall come in foz diſtribution, fo2 this Ac of Parlia⸗ 
ment confirms that Law. 


Winnington Sollicitoꝛ General contra. He agreed that befoze 
this Ac the half Blood was to have equal ſhare of the Inteſtates 
Eſtate ; but that now the Oꝛdinarv was compelled to make ſuch 
diſtribution, and to ſuch perſons as by the Ac is directed, fo? he had 
not an oziginal power to grant Adminiſtration in any caſe that 


did belong to the Tempoꝛal Courts, but it was given to him by the 8 


Indulgence of Painces, not quatenus a Spiritual Perſon, Hen- 
{loes Caſe, 9 Co. Bendl. 133. | 

And if he had not power in any Cale, he could not grant to 
whom he pleaſed, But admitting he could, his power is now 
abꝛidged by this Statute, and he cannot grant but to the Mike and 
Childzen oz next of Kin in equal degrie oz legally repꝛeſenting 
their Stocks. 

Now ſuch legal repꝛeſentation muſt be accowing to the Rules 
of the Common, and not of the Civil Law; fo if there be two 
lawful B2others and a Baſtard eigae, and a Queſtion ſhould 
ariſe concerning the diſtribution of an Inteſtates Eſtate, the 
ſubſequent Marriage accozding to the Law in the Spiritual 
Court would make the latter legitimate, and if ſo a legal Re- 
04 amongſt them; but this Court will never allow him 
0 to be. 


But 
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But the Court were all of Opinion that in reſpect of the Fa- 
ther the half Blood is as near as thoſe of the whole, and there⸗ 
fore they are all alike and ſhall have an equal diſtribution 3 and 
that ſuch Conſtruction ſhould be made of the Statute as would be 
moſt agreeable to the Till of the dead perſon, ik he had deviſed 
his Eſtate by Till 3 and it was not to be imagined if ſuch (Mill 
had been made, but ſomething would have been given to the 
Childzen of the half Blood: And thereupon a Conlultaion 
was granted. | 


Anonymus. In C. B. 


Aux judgment: viz. Serjeant Turner took this Exception, 

that the Plaintiff in the Court below Had declared ad dam- 

num 20 l. whereas it not being a Court of Recozd, and being 

fine Brevi the Court could not hold Plea of any Sum above 4o s. 
and fo} this Cauſe the Judgment was reverſed. 


D E 


Termino Paſchæ 


Anno 29 Car. II. in Communi Banco. 
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Southcot verſus Stowel. 


Intrat Hill. 25 & 26 Car. 2. Regis Rot. 1303. 


mas Southcot having Jſſue two Sons, Sir Popham and Wil- to ſtand 
liam, and being ſeiſed in Fie of a Farm called Indyo, (the ſeiſed how 
Lands now in queſtion) did upon the Marriage of his el- 5 differs 
deſt Son Sir Popham, covenant to ſand ſefſed of the laid Farm Con 2. 
to the uſe of the ſaid Sir Popham Southcor, and the Deirs Males ce 72 he 
of his Body on Margaret his TUife to be begotten 3 and fo2 want Common 
of ſuch Jfſue, to the Heirs Males of the Covenantoꝛ; and koz Law. 
want of ſuch Iſſue, to his own right Heirs fo? ever. Mod.Rep.226. 
Sir Popham had Iſſue begotten on his CUife Margaret, Ed- 
ward his Son, and five Daughters, and dies. 
Thomas, the Covenantoz, dies. 
Edward dies without Iſſue. | 
And whether the five Daughters, as Heirs general of Tho- 
mas, 02 William their Uncle, as ſpecial Heir Male of Thomas per 
formam doni, ſhall inherit this Land was the Queſtion. 
- — 4 Objections were made againſt the Title of William, the 
ncie. | | 
1. Becauſe here is no expꝛels Eſtate to Thomas the Cove- Vaugh. 49. 
nantoz, fo? tis limited to his Heirs Males, the Remainder to 
his own right Heirs; fo that he having no Eſtate fo2 Life, the 
Eſtate Tail could not be executed in him, and fo2 that reaſon 
William cannot take by deſcent. | 
2. Pe cannot take by Purchaſe, foz he is to be Þeir of Tho- 
mas, and Heir Wale, the Limitation fs ſo; but he cannot be Heir, 
fo} his five Nieces are Þeirs. , 
n 


I. a Special Uerdica in Ejetment 3 The Caſe was, Tho; Covenant 
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In anſwer to which, theſe Aſſertions were laid down. 

1. That in this Caſe Thomas the Cobenantoꝛ hath an Eſtate 
fo? Life by implication, and fo the Eſtate Tail being executed 
fn him comes to William by deſcent and not by purchaſe ; fo2 
though the Covenantoz had departed with his whole Eſtate, and 


limited no Uſe to Himſelf, pet he hath a Reverſion, becauſe he 


Hob. zo. 


Cro, Car. 


can have no right peir while he is living; and therecoze the 
Statute of 27 H. 8. creates an Uſe in him till the future uſe cometh 
in eſſe, and by conſequence the right Heirs cannot take by pur- 
chaſe ; fo2 wherever the Heir takes by purchaſe, the Anceſto2 muſk 
depart with his whole Fee, fo2 which reaſon a Fee cannot be 
raiſed by wap of purchaſe to a Mans right Heirs, by the name 
of Heirs, either by Conveyance of Land 82 by Uſe oz Devile, 
but it wozks by deſcent, 1 Inſt. 22. b. 

And that Uſes may ariſe by Jmplication by Covenants to 
ſtand ſeized, the Authozities are very plentiful, Moor 284. 1 Co. 
154. Lord Pagets Caſe cited in the Rector of Cheddington's 
Caſe, Cro. Eliz. 321. 1 Roll. Rep. 239, 240, 317, 438. Lane verſ. 
Pannel. 

And in the Caſe of Hodgkinſon and Wood, in a Deviſe theke 
was the ſame limitation as this; the Caſe was, Thomas being 
ſeiſed in Fee had Jſſue Francis and William, by ſeveral Uenters, 
and deviſed Land to Francis his eldeſt Son fo2 Life, then to the 
Deirs Bales of his Body, and fo? default of ſuch Iſſue, to the Heirs 
Malesof William, and the Heirs Wales of their Bodies fo2 ever, 
and fo2 default of ſuch Jfſue to the uie ofthe right Heirs of the De- 
viſo2; then he made a Leaſe to William fo2 zo pears, to com- 
mence after his death, and dies: William Enters and Suren⸗ 
ders this Leaſe to Francis, who Enters and makes a Leaſe to 
the Defendant, and dyes without Jſſue, and William Enters and 
makes a Leaſe to the Plaintiff; it was adjudged foz William, 
becauſe he being Þeir Male of the Body of the Deviſo2, had 
by this Limitation an Eſtate Tayl, as by Purchaſe, and that 
the Inheritance in Fee ſimple did not veſt in Francis. 

2. Il Thomas the Covenanto? had no Eſtate executed in him, 
pet William his Son in this Caſe may take by way of future 
ſpzinging ule, becauſe the Limitation of an Eſtate upon a Co⸗ 
venant to ſtand leiled, may be made to commence after the An- 
ceſto2s Death, fo2 the old Seiſin of the Covenantoz is enough 
to ſuppott it. 

There is a great difference between a Feoftment to Uſes, and 
a Covenant to ſtand ſeiſed, foz by the Feoffment the Eftate is 
executed pꝛelently, 1 Co. 154. Recto2 of Cheddingron's Cale; 
So ik there be a Feolfment to A. fo2 Life, Remainder to B. in 


Fee, 


— 
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Fee, if A. refuſe B. ſhall enter preſently, becauſe the Feoffoz par: 


ted with his whole Eſtate; but ff this had been in the Caſe 


of a Covenant to ſtand ſeiſed, if A. had refuſed, the Covenan- 
to2 ſhould have enjoyed it again till after the death of A. by 
way of ſpzinging uſe, like the Caſe of Parſons and Willis, 2 Roll. 
Abr. 794. Where a Man Covenants with B. That if he doth 
not marry, he will ſtand ſeiſed to the uſe of B. and his Þetrs, 
B. dies, the Covenanto! doth not marry; this Uſe ariſes as well 
to the Heir of B. as to B. Himſelf, if he had been living, and 
he (hall have the Land in the nature of a deſcent. 

But if William cannot take it either by purchaſe oz by deſcent ; 
he ſhall take it, 

3. Per formam doni as ſpecial Deir to Thomas: This Caſe was 
compared to that in Littleton Sect. 23. Jf Lands are given to a 
Man, and the heirs Females of his Body, if there be a Son, 
the Daughter is not Heir; but pet ſhe ſhall take it, fo2 voluntas 
donatoris, &c. | 

Do if Lands are given to a Yan, and the Heirs Males of 
his Body, the poungeſt Son ſhall have it after the death of the 
eldeſt, leaving Jſſue only Daughters, fo2 theſe are deſcents ſe- 
- cundum formam doni. 2 

So in this Caſe the Eſtate Tail veſted in Edward, and when 
he died without Iſſue, it comes to William per formam doni. 

Object. The Caſe of Greſwold in 4 & 5 Ph. & Mariz, Dyer 
156. ſeems to be expꝛels againſt this Opinion, which was, that 
Greſwold was leiſed in Fee, and made a Ozant fo2 Life, the Re- 
mainder to the Heirs Bales of his Body, the Remainder to his 
own right Heirs 3 he had Iſſue two Sons, and dyed; the eldeſt Son 
had Iſſue a Daughter, and dyed; and if the Daughter oz her 
Uncle ſhould have the Land was the queſtion in that Cale: And 
it was adjudged that the Limitation of the Remainder was 
void, becauſe Greſwold could not make his right Deir a Pur⸗ 
chaſoz, without departing with the whole Fee; and therefoze 
Judgment was given againſt the ſpectal Þeir in Tail, fo2 the 
Deir general, which was the Daughter. 

Anſw. Admit that Caſe to be Law (yet the Judges there dif- 
fered in their Arguments,) Tis not like this at Bar, fo2 that 
Caſe was not upon a Covenant to ſtand ſeiſed, but upon a 
Deed indented, and ſo a Conveyance at the Common Law: But 
fo2 an Authoꝛity in the point, the Caſe of Pybusa-d Mitford was 
cited and relied on, which was Trin. 24 Car. 2. Rot. 703. ad- 
judged by Hales Chief Juſtice, Rainsford and Wild, but Juſtice 
Twiſden was of a contrary Opinion. 


Ee Ser⸗ 


Poſtea. 
Brittain and 
Charnock. 


Mod. Rep. 159. 
1 Ventris 372. 
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Serjeant Stroud, who argued on the other ſide, made three 
Points. 

1, Whether this Limitation be good in its creation. 

2. Tf the Eſtate Tail be well executed in Thomas the Cove⸗ 
nantoꝛ. 

3. Ik it be good and well executed, whether when Edward 
died without Jſſue, the whole Eſtate Tail was not ſpent. 

1. And as to the firſt Point, he held that this Limitation 
to the Heirs Bales of Thomas was void in the creation, be⸗ 
cauſe a Man cannot make Himſelf o2 his own right Heir a 
Purchaſoz, unleſs he will part with the whole Eſtate in Fee, 


Dyer 309 b. 


Ik A. being leiſed in Fee, makes a Leaſe fo2 Life to B. the Re- 
mainder to himſelf fo2 years, this Remainder ts void; lo if it 
had been to Himſelf fo2 Life, becauſe he hath an Eſtate in Fee, 
and he cannot reſerve to Himſelf a lefſer Eſtate than he had be⸗ 
foe, 42 Aſſ. 2. 

Jf J give Lands to A. fo2 Life, the Remainder to my ſelf fo 
Like, the Remainder in Fee to B, after the death of A. in this 
Caſe B ſhall enter, fo2 the Remainder to me was void, 1H. 5. 
8. 42Edw. 3. 5. Bro. Eſtate 66. Dyer 69. b. 

'Tis true, theſe Caſes are put at the Common Law, but the 
Statute of Ales makes no alteration; to2 acco2ding to the 
Rules laid down in Chudleigti's Caſe, by my Lo2d Chief Juſtice 
Popham, 1 Co. 138. 

1, Ales are odious, and ſo the Law will not favour them. 

2, A Rule at Common Law ſhall not be b2oke to veſt an 
Cle, and the Ces here cannot veſt without breaking of a Rule 


in Law. 


3. Uſes are raiſed ſo pꝛivately, that he who takes them may 
not know when they veſt, and fo2 that reaſon they are not to be 


favoured. 

4. The Statute anneres both the Poſſeſſion and the Ale to- 
gether, as they veſt and diveſt both together, Moor 713. 2 Cogr. 
Co. Lit. 22. Moor 284. 

2. As to the ſecond Point, The Eſtate is not executed in 
Thomas, and therefoze William cannot take it by deſcent ; Heirs 
of his Body oz Heirs Male, are good TWo2ds of Limitation to 
take by Purchaſe from a Stranger, but not from an Anceſfoz, 
fo2 there he ſhall take by deſcent, and koz this there is an Au⸗ 
thozity, Co. Lit. 26. b. John had Jſlue by his TUife Roberga, 
Robert and Mawd ; John dies, Michael gave Lands to Rober- 
ga, and to the Heirs of her Pusband on her Body begotten ; 


Ro- 


— 


Paſch 3 9 Car. II. in — Banco. 


Roberga in this Caſe had but an Eſtate fo2 Life, fo2 the Fee 
Tail vefted in Robert, and when he died without Jſſue his Si⸗ 
ſter Maud was Tenant in Tail, per formam Doni, and in a 
Formedon ſhe counted as Heir to Robert, which ſhe was not, 
neither was ſhe Heir to her Father at the time of the Gift, yet 
it was held good; fo2 the Nlozds, Viz. Heirs of the Body of 
the Father, were CUows of Purchaſe in this Caſe. 

It therekoze no le fo2 Like veſted in Thomas, then William 
cannot take by deſcent, Dyer 156. Co. Lit. 22. Hob. 3r. Dyer 
309. 1 Co. 154. Lo2d Paget's Caſe, cited in Hob. 15 1. 

3. To the third Point, Admitting both the kozmer to be 
againſt him, yet ſince Edward is dead without Jſſue, the Eſtate 
Tail is ſpent | 


But the whole Court were of Opinion, That William ſhould 
Inherit this Land in queſtion ; fo2 though at the Common Law a 
Man cannot be Donoz and Donee, without he part with the 
whole Eſtate, vet tis otherwiſe upon a Covenant to ſtand ſeiſed 
to Ales: And if any other Conſtruction ſhould be made, many 
Settlements would be ſhaken, in which nothing was moze uſual 
now, than to Covenant to ſtand ſeiled to the Uſe of Himſelf, 
and the Heirs Males of his Body, &c. 

They all agreed alſo, That the Eſtate being well limited, 
William ſhould take per formam Doni as ſpectal Meir, fo2 Volun- 
tas Donatoris in charta manifeſte expreſſa obſervetur ; and tig 
apparent Thomas intended that William ſhould have it, oz elſe 
the Limitation to his Heirs Males had been needleſs. 

So that taking ft fo2 granted, that the Eſtate Tail once 
veſted, is not ſpent by his dying without Jſſue, but it comes 
to William by deſcent, and not as a Purchaſor, fo; ſo he could 
not take it, becauſe he is not Heir, and till Thomas be dead with⸗ 
out Iſſue, the Tail cannot be ſpent, ſo there was no difficulty in 
that Point. 

And they held the Opinions of Dyer and Saunders fn Creſ- 
wold's Caſe to be good Law, who were divided from the other 
Juſtices, but they doubted of Pybus and Mitford's Cale, whe⸗ 
ther it was Law 02 not; they doubted alſo whether by any Con- 
ſtruction Thomas could be ſaid to have an Eſtate fo2 Life by 
implication 5 they doubted alſo of the ſpzinging Uſe, but they 
held that this Limitation was good in its creation, and Judg- 
ment was given accodingly. | 


Judgment, 


—_m_ 2 
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Cockram Executor verſus Welby. 


Statute of IN Debt, the Plaintiff declared that his Teſtatoꝛ recovered a 
Limitations 4 Judgment in this Court, upon which he ſued out a Fieri facias, 
not plead- which he delivered to the Defendant being Sheriff of Lincoln, 
able by a and thereupon the (aid Sheriff returned Fieri feci, but that he 
oheriit,who hath not pald the Ponp to the Plaintiff, per quod actio accre- 


levied mo- ©. 8 
ny by fi. fa. „ C: mn” 
and nine The Defendant pleaded the Statute of Limitations, ta which 


years paſs. the Plaintiff demurred. 6 

Mod. Rep. 2453. And the queſtion was, whether this Action was barely ground⸗ 
ed on the Contract, 02 whether it had a Foundation upon mat- 

ter of Record ? 

Ik on the Contrac only, then the Statute of 21 Jacobi cap. 16. 
is a good Plea to barr the Plaintiff of his Aion, which Enaas 
That all Actions of Debt, grounded upon any Lending or Con- 
tract, without Specialty, ſhall be brought within ſix years next 
after the Cauſe of Action doth accrew; and in this Caſe nine 
years had paſſed. 

But if it be grounded upon matter of Recod, that is a 
Specialty, and then the Statute is no barr. 


Serjeant Barrel held this to be a Debt upon a Contra 
without ſpecialty, foz when the Sheriff had levied the Monp, 
the Action ceaſes againſt the Party, and then the Law creates 
a Contrac, and makes him Debtoz, as it is in the Caſe of a 
Tally /delivered to a Cuſtomer. 

It lies agatnſt an Executoz, where the Action ariſes quaſi ex 
contractu, which it would not da if it did not ariſe ex maleficio 
as in the Caſe of a Devaſtavit. 

'Tis true, The Judgment recovered by the Teſtatoz, is now 
let fozth by the Plaintiff Executoz, but that is not the ground 
but only an inducement to the Aion, fo2 the Plaintiff could 
not have pleaded nul tiel Record, ſo that tis the meer receiving 
the Mony which charges the Defendant, and not virtute Offi- 
cii upon a falſe return; fo2 upon the receipt of the Mony he 
fs become Debtoz, whether the TUrit be returned oz not, and 
the Law immediately creates a Contract; and Contracs in Law 
are as much within the Statute, as Actual Contracts made be- 
tween the Parties. 


All 
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All which was admitted on the other ſide ; but it was laid that 
this Contraa in Law was chiefly grounded upon the Recozd, and 
compared it to the Caſe of Attornies Fees, which hath been ad- 
judged not to be within the Statute, though it be quaſi ex con- 
tractu, becauſe it depends upon Matter of Recozd, Rolls Abridg. 
tit. Debt 598. pl. 17. 


2 


And afterwards in Michaelmas-Term following by the Opint- 
ons of the Chief Juſtice, Wyndham and Atkins Juſtices, it was 
held that this Caſe was not within the Statute, becauſe the Agion 
was bzought againſt the Defendant as an Officer, who aced by 
vertue of an Execution, in which Caſe the Law did create 
no Contrac, and that here was a Urong done, fo2 which the 
Plaintiff had taken a p2oper remedy, and therefoze ſhould not be 
barred by this Statute, 


Juſtice Scroggs was of a contrary Opinion; fo2 he ſaid if ano: 
ther received Mony to his uſe due upon Bond, the Receipt 
makes the Party ſubject to the Action, and ſo is within the 
Statute. 


But by the Opinions of the other Juffices Jugdment was 
given fo2 the Plaintiff, 


Major werſus Grigg. In Banco Regis. 


DE Plaintiff bꝛought an Action, fo2 that the Defendant Non Covenant 
8 indempnem conſervavit ipſum de & concernente ocoupatiofi to ſave 

quorundam clauſorum, &c. ſecundum formam agreamenti, and (ets harmleſßs, 
fozth a diſturbance by one who commenced a Suit agalnſt him 77" he 
in ſuch a Term concernente occupation clauſorum prxd', but doth e 
not ſet foꝛth that the perſon ſuing had any Title, which (it was no Title in 
ſaid) ought to have been ſhewn ; as ik a Man makes a Leaſe fo? the diſtur- 
years and covenants fo2 quiet enjoyment, in an Action bꝛought ber, good 
by the Lefſee upon that Covenant it muſt be ſhewn that there after Ver- 
was a lawful Title in the perſon, who diſturbed, oz elle the Action dict. 
will not lie. Co. Tho - . -4 

But this being after a Uerdic, and the Plaintiff ſetting koch 45. Vaugh. 
in his Declaration, that the diſturber recovered per Judicium Cu- Sand. 178. 
riæ, the Court now were all of Opinion that Judgment ſhould Mod Rep. 66. 


be given koz the Plaintiff. 


Taylor 
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Taylor verſus Baker. In Banco Regis. 


Payment to DE Caſe was; viz. a Man being in Execution doth acu- 
the Marſhal ally pay the Pony to the Marſhal, fo2 which he was im- 
no diſ- pytſoned, and thereupon was diſcharged 3 and whether he ſhould 
charge to pap it again to the Plaintiff upon a ſecond Executton was the 
che Plain- Queſtion ? 

cl at 


whole Suit Sanders argued that he ſhould not pay it again; he ſaſd this 
dant was in Caſe was never adjudged, and therefoze could pzoduce no Au⸗ 
Execution. thozity in Point to warrant his Opinion, but parallel Caſes there 
Jones 97. were many. 

As if the Sheriff take Goods in Execution by vertue of a 
Fieri Facias, whether he ſells them oz not, yet being taken from 
the party againſt whom the Execution was ſued, he ſhall plead that 
taking in diſcharge of himſelf, and ſhall not be liable to a ſecond 
Execution, though the Sheriff hath not returned the TUrtt ; and 
the reaſon is becauſe the Defendant cannot avold the Execution, 
and he would therefoze be in a very bad condition, if he was to be 
charged the ſecond time. =, 

And if the Sheriff ſhould die after the Goods are taken in Exe⸗ 
cution, his Erecutozs are liable to the Plaintiff to ſatisfie the 
debt, fo2 they have paid pro quo, and tis in nature of a Con: 
tract raiſed by Law. 

By the Moꝛds of the Capias ad ſatisfaciend' it doth appear that 
the deſign of that TTirit is to enfoxce the Payment of the debt 
by the Jmpziſonment of the Oefendant : The Sheriff thereupon 
returns that he hath taken the Body, and that the Dekendant 
hath paid the Mony to him, fo2 which reaſon he diſcharged him; 
and fo? this Return he was amerced, not becauſe he Diſcharged 
the Party, but becauſe he Had not bzought the Mony into the 

Court; fo2 the Law never intended that a Man ſhould be kept 
in Paiſon after he had paid the debt. 

Jn this Caſe the Oefendant can have no remedy to recover 
it again of the Marshal, becauſe it was not a bare Payment 
to him, but to pap it over again to the Plaintiff, and likewile 
in conſideration that He ſhould be diſcharged from his Jmpziſon- 
ment. 

Ik it ſhould be objected by the Marſhal that the Plaintiff hath 
an Action of Eſcape againſt him, and likewiſe by the Plantiff 
that he did not make the Gaoler his Steward oz Bayltff to re⸗ 


ceibe his Mony. ja 
| niw, 


Wm. 


bad „ * 
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Anſw. The Gaoler is made his Bayliſt to keep the Party in Ex: 
ecution, and it would be very hard that when the Puſoner will 
lay down his Monp in diſcharge of the Debt, that the Gaoler 
ſhould not have full power to diſcharge him. 

If he had come in Michaelmas- Term after the long Uacation, 
and inkoꝛmed the Court that he had offered to pay the Execution 
Monp to the Marſhal, and that he would not take it, and that 
the Plaintiff could not be found, the Court wouid have made a 


- Rule to help him. 


Mz. Holt contra. If the Payment had bien good to the She: 
riff 02 Marſhal, yet tis not pleadable to the ſecond Execution 
becauſe 'tis matter in fac. 

That which hath been objected that the Party ſhal! plead to a 
ſecond Execution, that his Goods were taken by a fozmer Fieri 
Facias Cannot be; fo2 no ſuch Plea can be good, becauſe by that 
Writ the Sheriff hath expzeſs Authozity to levy the Mony; and 
the Plea is not Payment to the Sheriff, but that the Mony was 
levyed by him by virtue of the TUrit, which ought to be b2zought 
into the Court, and an Audita Querela lies againſt the Plaintiff, 
and then the Defendant is to be batled, 1 Leon. 141. Askew verſus 
the Earl of Lincoln. 


Jones and Rainsford were of Opinion, that the Defendant - 
might have remedy againſt the Zarſhal to recover his Mony 
again, and that the Payment to him was no diſcharge to the 
Plaintiff at whoſe Suit he was in Execution: But Juſtice 
Wyld was of another Opinion: Quzre. 


The Lord Marqueſs of Dorcheſter's Caſe. In Com- 


muni Banco. 


N a Scandalum Magnatum. Serjeant Pemberton mobed to ie not 
have good Bail, which the Court denied, and ſaid that in changed in 
ſuch Caſe Bail was not requirable, but notwithſtanding the De- a Scanda- 
fendant conſented to put in 50 J. Bail. lum Mag- 
And then upon the uſual Affidavit moved to change the Viſne 79% 
the Action being laid in London, which was oppoſed by the Ser⸗ 
jeant, who deſired that it might be tried where it was laid; but 
he ſaid in this Cale that the Viſne could not be changed. 


1. Becauſe 
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1, Becauſe the King is a Party to the Suit, fo tis tam pro 
Domino Rege quam pro ſeipſo. 

2, The Plaintiff is a Low of Parliament which is adjourned 
and will meet, and therefoze it would be inconvenient to try the 
Cauſe in the Country, ſince the Service of the King and King- 
dom both require his Attendance here; and he laid that upon the 
like Motion in B. R. between the Lozd Stamford and Needham, 
the Court would not change the Viſne. 


North Chief Juſtice ſaid that he always took it as a current 
Opinion, that in a Scandalum Magnatum the Viſne could not be 
changed; fo2 ſince it was in the nature of an Inkozmation it 
being tam quam, 'twas adviſable whether it was not within the 
Statute of 21 Jac. which doth appoint Jinfo2mations to be tried 
in their pꝛoper Counties. 


But Juſtice Atkins inclined that the Viſne might be changed, 
fo though by the Misdom of the Law a Jury of the Neighbour- 
hood are to try the Cauſe, pet in point of Juſtice the Court may 
change the Viſne; to which it was objected, that then there would 
be no difference between local and tranſitoꝛy Actions. 

Actions of Debt and Accompt ſhall be bzought in their pꝛoper 
Toiinttes 6 R. 2. and it was agred that an Attozney is ſwozn to 
bring Acions no where elle. 


But the Court not agreeing, at laſt the Defendant was wil⸗ 
ling that the Caule ſhould be tried in London, if the Plafntiff 
3 — conſent not to try it befoze the firſt Setting in the next 

1 

And as to that reaſon offered, why the Viſne ſhould not be 
changed, becauſe the Plaintiff was a Lozd of Parliament, Juſtice 
Atkins laid that that did not ſatisfie him; it might be a good 
ground to move fo? a Trial at the Barr; to which it was an- 
ſwered, that in the Caſe of the Earl of Sbafiſbury the Court 
would not grant a Tryal at the Barr without the Conſent of 
the Dekendant. | . 
The Viſne was not changed. 


ä 


dk —— — — — 


formam & effectum cujuſdam Indenturz inter Querentem ex una and Feme, 


moved in Arreſt of Judgment becauſe of this vartance. Action. 


upon a Covenant concerning his Houſes, and going with them 
her, and bing the Action alone: And the Chief Juſtice ſaid, that he 


liver it over to the new one oz no; and it was urged that it livered by 


and he may have occaſion to plead it. 


that it ought to be delivered to the new Sheriff, and that there 


was a C(Urit in the Regiſter, which p2oved it, fol. 295. and if it 
ſhould be otherwiſe theſe inconventences would follow, 


perſedeas which was to admit the Charge, and not the Diſcharge, 7 


and this he (aid appeared by the Certificates ot many Under⸗She⸗ 
riffs, which he had in his hand. 


made, if he hath not the Superſedeas he may return him outlawed by 
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Beaver verſus Lane. 


Dvenant made to Baron and Feme, the Husband alone Covenant 
brings the Action quod teneat ei conventionem ſecundum to Baron 


parte & Detendentem ex altera parte confect', and this was fo? (ig 


not repairing his Þoule : After Qerdict fo2 the Plaintiff it was bring the 


But the Court Oꝛdered that the Plaintiff ſhould have his Judg- — Þ 
ment, fo2 the Indenture being by Baron and Feme it was there. | IF 
foze true, that it was by the Baron, and the Acton being bzought | 


though it be made to him and his like, yet he may refuſe quoad Hig 


remembeed an Authozity in an old Book, that if a Bond be given | i | 
to Baron and Feme the pusband ſhall bzing the Action alone, | 1101 
which ſhall be looked upon to be his refuſal as to her. | 


Calchrop verſus Phillips. 


DE Queſtion was, in regard a Superſedeas ig not return: Superſedeas 
able in the Court, whether the old Sheriff is bound to de- muſt be de- 


ought not, becauſe the old Sheriff is to kœp it fo2 his indempnity, 3 _ 


new One. 


But on the other ſide it was inſiſted by Serjeant George Strode, Nada 


1. It would be inconvenient that the Capias againſt the De⸗ 1 
kendant ſhould be delivered to the new Sheriff, and not the Su- N 


Weſtby's Caſe, 3 Co. 73. And it was the conſtant pzacice not only 5 Lil 
to deliver the Superſedeas, but the very Book in which tis allowed; | + 


2. If the Sheriff hath an Exigent againſt B. who appears and N 
bꝛings a Superſedeas to the old Sheriff, and then a new Sheriff is il 


vertue of the Exigent ; ſo in the Cale of a Judgment ſet aſide ko: 


Fraud 02 Ptactice, and a Superſedeas * and the like in 
| caſe 
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caſe of an Eſtrepment which is never returned; and it would be 
an endleſs wok upon the coming in of every Sheriff to renew 
this TUrtt. | 
| As to the Objection that the old Sheriff may have occaſion to 
plead it: As often as ſuch occaſion happens he may have recourſe 
to it in the Dftice of the new Sheriff; and he can have no Title 
to it by the diregion of the TUrit, fo2 that is Vicecomni Berks, 
and not to him by exp2eſs Chiiſtian and Sirname; and of that 
Opinion was all the Court, and Judgment was given accozding⸗ 
ly niſi cauſa, &c. Me 


unm 7 


— — 
— 4 


Hamond verſus Howel Recorder of London. 


An Action IL Alſe Impriſonment. The Defendant pleads ſpecially 3 the 
will not lie Subſtance of which was, that there was a Commiſſion of 
againſt a Gyer and Terminer Directed to him amongft others, &c. and that 
Judge for hetoze him and the other Commiſſioners Pz. Penn and By. Mead 
wozr "© two Preachers, were indicted kor being at a Conventicle z to 
ly tho Which Indictment they pleaded Mot ⸗Suilty, and this was to be 
erroniouſly. tried by a Jury, whereof the Plaintiff was one; and that after 
Mod. Rep. :84. the TUitneſſes were ſwoꝛn and examined in the Cauſe, he and his 

Fellows found the Pziſoners, Penn and Mead, Not-Guilty, where: 
by then were acquitted, & quia the Plaintiff male fe geſſerit in 
acquitting them both againſt the direction of the Court in Mat⸗ 
ter of Law, and againſt plain Evidence 3 the Defendant and 
the other Commiſſioners then on the Bench fined the Jury 
40 Marks a piece, and fo2 Non-payment committed them to New- 
ate, & c. 

, The Plaintiff replies de injuria ſua propria abſque hoc that 
he and his Fellows acquitted Penn and Mead againſt Evidence; 
and to this the Defendant demurred. 


Serjeant Goodfellow, who would have argued fo2 the Defen- 
dant, ſaid that he would not offer to (peak to that Point, whether a 
Judge can fine a Jury. fo2 giving a Uerdic contrary to Evidenca 
ſince the Cale was (o lately and ſolemuly reſolved by all the 
* Yauch. 146. Judges of England, in * Buſhel's Caſe, that he could not fine a 
Jury fo? ſo doing. 
But admit a Judge cannot fine a Jury, yet if he doth, no aaion 
will lie againſt him foz ſo doing, becauſe tis done as a Judge, 
. 12 H. 4. 3. 27 Aſſ. pl. 12. But the Cour told him that he nad not 
td 89cß labour that Point, but deſired to hear the Argument on the 
other ſide what could be laid fo2 the Plaintiff. 
Serjeant 


Paſch. 29 Car. II. in Communi Banco. 


— 


Serjeant Newdigate atgued that this Aion would lie. 

1, It muſt be admitted that the Jmpziſonment of the Jury wag 
unlawful, and then the conſequence wfll be, that all that was done 
at that time by the Commiſſioners o2 Judges was both againſt 
Magna Charta and other dds of Parliament, the Petition of Right, 
&c. and therefoze their Pꝛoceedings were void, oz at leaſt very irre⸗ 
gular to impꝛiſon a Jury-man without Pꝛelentment oꝛ due Pꝛoceſs 
in Law, and conſequently the party injured ſhall have an Action 
fo2 his falſe {mpaiſonment. 

In 10 H. 6. f. 17. In an Acton bzought fo? falſe Impꝛiſonment 
the Defendant juſtifies the Commitment to be fo2 Suſpicion of 
Felony ; but becauſe he did not ſhew the ground of ſuch Suſpicion 
the Juſtification was not good, 

The Trial of Penn and Mead and all incidents thereunto, as 
ſwearing the Jury, examining of the TUttnefſes, taking of the Aer⸗ 
did and acquitting the Paiſoner were all within the Commiſſton 
but the fining of the Jury and the impziloning of them fo2 Non- 
payment thereof was not juſtifiable by their Commiſſion, and 
Soy what was done therein was not as Commiſſioners oz 

udges. 

If this Action will not lie then the Party has a Wrong done, 
fo2 which he can have no remedy; fo2 the oꝛder fo2 paying of the 
Fine was made at the Old-Bayly, upon which no TUrit of Erroz 
will lie; and though the Dbjection that no Action will lie againſt a 
Judge of Recozd fo2 what he doth quatenus a Judge, be great, the 
Reaſon of which is, becauſe the King himſelf is de jure to do 
Juſtice to his Subjects, and becauſe he cannot diſtribute it him- 
ſelf to all perſons, he doth therefoze delegate his Power to his 
Judges, and if they misbehave themſelves the King himſelf ſhall 
call them to account and no other perſon, 12 Co. 24, 25. 

But that concerns not this Caſe, becauſe what was done here 
was not warranted by the Commiſſion, and therefoze the Deken⸗ 
dant did not a> as a Judge; and this difference hath been taken 
and allowed, that in the Caſe of an Officer, if the Court hath 
Jurfsdicion of the Cauſe no Acion will lie againſt him fo2 doing 
What is contrary to his Dutp; but ff all the Pꝛocc dings are 
coram non Judice and (0 void, an Acton doth lie, 10 Co. 77. 

So in the Caſe of a Juſtice of the Peace o2 Conſtable, where 
he excteds his particular Jurisdicaion 3 ſo if a Judge of Niſi Prius 
doth any thing not warranted by his Commiſſion, tis void. 

And that the Commiſſioners here had no power to fmpoſe this 
Fine, he argued from the very nature of the pꝛetended Dffence, 
which was neither a Crime 02 in any wiſe puniſhable, becauſe what 
the Plaintiff did was upon his Dath 7 ko; that reaſon it 1 

2 
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- Bridgman bien adjudged in the Cale Agard and Wild, that an dqion 
131. would not lie againſt one of the Gzand Jury after an acquittal, 
fo2 pꝛocuring one to be indicted fo2 Barretry, becauſe he is upon 
bis Dath, and it cannot be pꝛeſumed that what he did was in 
alice. 
W Habeas Corpus gives the Party Liberty but no Recom- 
pence fo2 his Jmpziſonment, that muſt be by an Acton of Falſe 
Impziſonment, if otherwiſe, there would be a failure of Juſtice ; 
and it might encourage the Judges to ac ad libitum, eſpectally 
in inkerioꝛ Courts, where Mapoꝛs and Bapyliffs might puniſh Ju- 
ries at their pleaſures, which would not only be a grievance to 
the Subject, but a pzejudice to the King Himſelf, becauſe no 
Juries would appear where they are ſubjec to ſuch arbitrary Pꝛo⸗ 
cedings. 
An Action on the Cale lies againſt a Juſtice of the Peace fo? 
refuſing to take an Dath of a Robbery committed, 1 Leon. 323. 
and yet it was objeced that there he was a Judge, Quzre, Brook 
204. March 11:7. foꝛ which Reaſons he pzayed Judgment fo2 the 
Plaintiff. 


Curia. But the whole Court were of Opinion that the bzingtng of 
this Action was a greater Offence than fining of the Plaintiff, and 
committing of him fo2 INon-payment , and that it was a bold 
attempt both againſt the Government and Juſtice in general. 

The Court at the Old- Bay ly had Jurisdinion of the Cauſe and 
might try it, and had power to puniſh a Misdemeanour in the 
Jury 3 they thought it to be a Misdemeanour in the Jury to ac- 
quit the Pziſoners, which in truth was not ſo, and therefoze it was 
an Erroꝛ in their Judgments, fo2 which no Agion will lie: How 
often are Judgments given in this Court, reverſed in the Kings 
Bench? And becauſe rhe Judges have been miſtaken in ſuch Judg⸗ 
ments muſt that needs be agatnſt Magna Charta, the Petition of 
Kight and the Liberties of the Subject ? Theſe are mighty wows 
in ſound but nothing to the Matter. 

There hath not bien one Cale put which carries any reſemblance 
with this; thole of Juſtices of the Peace and Mapozs of Coz- 
pozations are weak inſtances 3 neither hath any Authozity been 
urged of an Action bzought againſt a Judge of Recozd fo2 doing 
any thing quarenus a Judge. 

That Dffences in Jury men may be puniſhed without Pꝛelſent⸗ 
ment is no new Ooqrin, as if they ſhould either eat o2 d2ink 
befoze they give their Cerdic, oꝛ fo2 any contempt whatſoever ; 
but 'tis a new Doctrin to ſay, that if a Fine be ſet on a Jury-man 
at the Old-Bayly, he hath no remedy but to pap it; foz a Certio- 

rar! 
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rari may be bꝛought to remove the Oꝛder by which it was im⸗ 
poſev, and it may be diſcharged if the Court think fit. 
As to what hath been Dbjeced concerning the Liberty of the 


Subjec, that is abundantly ſecured by the Law already; a Judge 


cannot impoſe upon a Jury fo2 giving their Uerdic contrary 
to Evidence ; if he doth any thing unjuſtly oꝛ cozruptly, com- 
plaint may be made to the King, in whoſe Mame Judgments 
ate given, and the Judges are by him delegated to do Juſtice, 
but if there be Erro2 in their Judgments, as here, tis void; 
and therefoze the Barons of the Exchequer might refuſe to 
tffue Pꝛoceſs upon it, and there needs no TUrit of Erroz, fo2 
the very Eſtreats will be vacated, 

Though the Defendants here acted erroneouſly, pet the con: 
trary Opinion carried great colour with it, becauſe it might 
be ſuppoſed very inconvenient fo2 the Jury to have ſuch liber⸗ 
ty as to give what Uerdics they pleaſe; ſo that though they 
were miſtaken, yet they acted judictaily, and fo2 that Reaſon 
no Action will lie againſt the Defendant; and Judgment was 
given accowingly. 


The Caſe of the Warden of the Fleet. 


Omplaint was made by Serfeant Turner on the part of the 
Parichioners of St. Brides London, againſt the Warden 
of the Fleet and his Pꝛiſoners, fo2 that he ſuffered ſeveral of 
them to be without the Walls of his Pꝛiſon, in Taverns and 
other Houſes -adjoyning to the Pꝛiſon and fronting Fleet-Ditch, 
where they committed Diſozders, and when the Conſtable came 
to keep the Peace, and to execute a Tarrant under the Hand 
and Seal of a Juſtice of Peace, they came in a tumultnous 
manner, and hindered the execution of Juſtice, and reſcued the 
Offenders, and often beat the Dfficers, the Warden often let⸗ 
ting out 20 02 30 of his Pziſoners upon any ſuch occaſion to 
inflame the Dilozder. 

It was pꝛayed therefoze, That this Court, to which the Pꝛi⸗ 
ſon of the Fleet both immediately relate, might give ſuch Di⸗ 
rections to the Warden, that theſe Miſchiefs fo2 the future might 
be prevented, and that the Court would declare thoſe Pouſes 
out of the Pꝛiſon to be ſubject to the Civil Magiſtrate. 


The Court were all of Opinion (but Juſtice Atkins, who doubt: Curia. 


ed) that nothing can pzoperly be called the Pytſon of the _ 
c 
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which is not within the Malls of the Pꝛiſon, and that the War- 
den cannot pꝛetend an eremptton from the Authoziry of the Ci⸗ 
vil Magiſtrate, in ſuch places as are out of the Pziſon TUalls, 
though Houſes may be built upon the Land belonging to the 
Fleet; fo2 the pteſervation of the Kings Peace is moze to be 
valued than (ſuch a Pꝛivate Right. 


———_ 


But Juſtice Atkyns laid, if ſuch places were within the Li⸗ 
berties of the Fleet, he would not give the civil Magiſtrate a Ju⸗ 
riſdictton in pꝛejudice of the Warden, but thought it might be 
fit fo2 the Court to conſider upon what reaſon it was that the 
Warden of the Fleet applied ſuch Houſes to any other uſes than 
fo2 the benefit of the Pulſoners; whereupon the Court appoint- 
ed the Prothonotaries to go thither and give them an account 
of the matter, and they would take farther O2der in it. 


St. Mary Magdalen Bermondſey Church in Southwark: 
| In Scaccario. 


1 Na Piohibition, it was the Opinion of the whole Court, 
Building a 1. That if a Church be ſo much out of Repair, that tis ne- 
Church Ceſſary to pull it down, and that it cannot be otherwiſe repair⸗ 
ſhall be ſet ed, that in ſuch caſe upon a general warning oz notice given 
by the Pa- to the Pariſhioners, much moze ik there be notice given from 
riſhioners Pouſe to Douſe, the majo2 part of the Pariſhioners then p2e- 
Mad Rep 236. lent, and meeting accoꝛding to ſuch notice, may make a Rate 
don pulling down of the Church to the $20und, and Building of 
it upon the old Foundation, and fo2 making of Uaults where they 
are neceſſary, as they were in this Church, by reaſon of the 
ſpꝛinging Mater; and though the Rate be higher than the Mo⸗ 
ny paid fo2 doing all this, yet tis good, and the Churchwar⸗ 
dens are chargeable fo2 the Dverplus, they not being able to 

compute to a Shilling. | 


That if any of the Pariſhioners refuſe to pay their Pꝛopoz⸗ 
tion accowding- to the Rate, they may be Libelled againſt in the 
Spiritual Court; and if the Libel alledge the Rate to be pro 
reparatione Eccleſiæ generally, though in ſtrianeſs Eccleſia con- 
tains both the Body and Chancel of the Church; pet by the 
Opinion both of the Court of Common Pleas and of the Exche- 
quer, It ſhall be intended, that the Bate was only koz the 

0 
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of the Church; but in this Caſe it was made appear clearly 
that the Rate was only fo2 the Body, and that the Miniſter was 
at the charge of the Chancel. 


And both Courts agreed, That when a Pꝛohibition is moved 
und Deſired on purpoſe to ſfop ſo good a Mok as the Building 
a Church, the Court will not compel the Parties to take Iſſue 
upon the Suggeſtion, when upon eramination they find it to 
be falſe, and therefoze will not grant a Pzohibition ; fo2 if the 
Rate be unduly impoſed, the Party grieved hath a Remedy 


in the Spiritual Court, oz may Appeal if there be a Sentence = 
agatnſt him. | I 
With 
The Biſhop oz his Chancelloz cannot ſet a Rate upon a wal 
Pariſh, but it muſt be done by the Pariſhfoners themſelves ; 1 
and ſo North Chief Juſtice ſaid, that it had been lately ruled 1 
in the Common Pleas. IH 
Afterwards the Court of Kings-Bench was moved fo? a Pꝛohi⸗ ll 
bition in this Caſe, and it was dented, ſo that in this Caſe there 9 
was the Opinion of all the thꝛee Courts. This matter was ſo N 
much laboured becauſe twenty four Quakers were repoꝛted to 1 
be concerned in the Nate, and they were unwilling to pay to⸗ Wet 
wards the Building of a Church. 1 
Paget verſus Voſſius. In B. R. 3 Ml 
- "WEEY 
Trial at the Bar in Ejectione Firmz, in which the Jury found judgment 1 
A a ſpecial Aerdit: The Caſe was, Viz. Chat Dꝛ. Voſſius given upon 1 
the Defendant, being an Alien, and a Subject of the States of che Con- 11 
Holland, falling into Difgrace there, had his Penſion taken from ſtruction of li 
him by Publick Authozity : Afterwards he came into England, _— in a 1 
and contracted a great Friendſhip with one Dy, Brown a Pꝛe⸗ =_ Io 
bendary of Windſor 5 Then a Mar dzoke out between England 1 Ventris 325. 16 
and Holland, and the King iſſued fozth his Proclamation, decla- Witt 
ring the ſaid Mar, and the Hollanders to be Alien Enemies. At 
D2. Brown being ſeiſed of the Lands now in queſtion, deing of the hi 
value of 2001, per Ano. and upwards, made his TU in theſe wows ih 
in Writing, Inter alia, Viz. Item I give all my Mannour of S. | lil! 
with all my Freehold and Copyhold Lands, Oc. to my dear Friend 
Dr. Jſaac Voſſiut, during his Exile from his own Native Country 1 
but if it pleaſe God to reſtore him to his Country, or take him | 
Out 
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out of this Life, then I give the ſame immediately after ſuch re- 
ſtoration or death, to Mrs. Abigal Hevenigbam for ever. 

A Peace was afterwards concluded between England and 
Holland, whereby all Jntercourſes of Trade between the two 
Nations became lawful 3 but Oz. Voſſius was not ſent fo? 
over by the States, no2 was there any offer of kindneſs to him, 
but his Penſion was diſpoſed of and gtven to another. 

That the Docto2 might return into his own Country when he 
pleaſed, but that he ſtill continued in England. 

And whether he o2 the Leſſo2 of the Plaintiff Ys, Heveningham 
had the better Title, was the queſtfon ? 

Nota, Dꝛ. Voſhus was enabled to take by G2ant from the 
King. 


Pemberton Setjeant fo2 the Leſſo2 of the Plaintiff, argued 
that the Eſtate limited to the Dekendant is determined, which 
depended upon the conſtruction of this Deviſe. Þe did agree that 
the ill was obſcure, and the intent of the Deviſo2 muſt be 
collected from the circumſtances of the Cale; and it is a Rule, 
That accowing to the“ intent of the Parties a TUill is to be 
interpzeted. 

'Tis plain then that the Deviſo2 never intended the Defend- 
ant an Eſtate fo2 Life abſolutely, becauſe it was to depend upon 
a Limitation, and the Tlozds are expzels to that purpoſe, fo2 
he deviſes to him during his Exile, &c. 

Now the Queſtion is not lo much what is the genuine and 
Moper ſence and ſinnification of thoſe TUows, as what the Te. 
ſtatoꝛ intended they ſhould ſignifie. 

1, Therefoze the moſt p2oper fignification of the Mozd Ex- 
ile, is a penal Pꝛohibiting a perſon from his Native Country; 
and that is ſometimes by Judgment oꝛ Edict, as tn the caſe of an 
Act of Parliament; and ſometimes tis choſen to eſcape a great⸗ 
er Puniſhment, as in caſes of Abjuration and Tranſpoztation, &c. 

But he did not think that the Teſtato2 took the Mozd Ex- 
ile in this reſtrained ſenſe, fo2 Oz, Voſſius was never fo2mallp 
02 ſolemnly Baniſhed; if that ſhould be the ſenſe of the Wozd 
then nothing would paſs to the Docto2 by this Mill, becauſe 
the Limitation would be void; and like to the Caſe of a De- 
viſe to a Married Nloman durante viduitate, and ſhe dies in 
the life-time of her Pusbandz oz to a Toman Sole during 
her Coverture, oz of a Deviſe to A. the Remainder to the right 
Deis of B. and A. dies living B, ſo that this could not be his 

2. The 
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2 The Wo Exile in common parlance is taken only fo? - 
abſence from ones Mative Country; but this is a very imp2o- 
per ſignification of the TU{ozd, and nothing but a Catachreſis 


can juſtifie it; and therefoze the Teſfato2 could not intend it 


in this ſenſe; "tis too looſe and inconſiderable an Interpꝛetati⸗ 
on of the Tow fo2 the Judgment of the Court to depend on, 
unleſs there were circumſtantial ]Noofs, amounting almoſt to a 
Demonſtration that it was thus meant: But it plainly appears 
by the following Wiows this was not the meaning of the Te- 
ſtatoz, fo2 tis ſaid, If it pleaſe God to reſtore him to his Coun- 
try; which ſhews that there was ſome Pꝛovidence oz other which 
obſtructed his return thither , and ſo could not barely intend a 
voluntary abſence 3 fo2 if ſo, he might have expꝛeſlſed it, viz. 
during his abſence from his Country, 02 till his return thither, 
— — 4 he ſhould ſtay in England, and not in ſuch doubtful 
oꝛds. 

3. By the TUo2d Exile is meant a perſons lping under the 
diſpleaſure of the Government where he was bon, oz of ſome 
great perſons who have an Jnfluence upon the Government, 02 
have an Authozity over him; which makes him think convenient 
(conſidering ſuch circumſtances) to withdzaw himſelf, and re- 
tire to ſome other place; and this is a ſenſe of the TUozd between 
both the fozmer , ahd even in the Common Law we are not 
ſtrangers to the acceptation of the Mozd in that ſenſe. There 
is a Caſe omni exceptione major in the TUrit of TUaſte, which 
is, fecit vaſtum de domibus, venditionem de boſcis, & exilium 
de hominibus, tis in the Regiſter, and in the TUrit on the Sta- 
tute of Marlebridge cap. 24. where by the exilium de hominibus is 
meant the hard uſage of Tenants, oz the menacing of them, 
whereby they flie from their Habitations, 2 11. 

Tis found in this Caſe that the Defendant was under the 
diſpleaſure of his Governours, the Tar bꝛoke out, and there- 
foe it might not then be ſafe fo2 him to return; and fo2 that 
reaſon he might think it ſafe fo2 Himſelf to abide here, and this 
D. Brown the Teſtatoꝛ might know, which might alſo be the 
reaſon of making the Til. 

But now all ads of Hoſfility are paſt, and ſo the Defendants 
receſs is open, and it hath pleaſed God to reſtoze the Doctoz, 

but he is not pleaſed to reſtoze Himſelf, fo2 the Jury find he is 
not returned; now if a Han hath an Eſtate under ſuch a 
Limitation to do a thing which may be done when it pleaſeth 


the party; in ſuch caſe if he neglea oz refuſe to do the thing, 
the Eſtate is determined, 15 H. 7. 1. 


6g — 
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JE J grant a Man an Annuity till he be pzomoted to a Be- 
nefice, and J p2ovide a Pꝛeſentation fo2 him, and he will not 
be Jnffituted and Induced, the Annuity ceaſes; ſo ſhall the Eſtate 
in this Cale, becauſe the Deviſo? ſeems to appoint it to the De- 


kendant till he may return. 


My, Holt contra, held that the Eſtate is not determined, but 
= a continuance ſtill. In his Argument he conſidered theſe four 

ings, 

7. Whether upon Dy. Voſlius's coming into England (being 
under the diſpleaſure of the Government where he was bozn)) he 
was an Exile. . 

And he held that he was an Exile, which Mond in plainnels 
of Speech, doth not only concern a perſon pꝛohibited to live in 
bis Native Country, by act of State, but one who leaves his 
Country upon other occaſions 3 and Calvin the Civiltan in his 
Lexicon tells us, That an Exile is one qui extra ſolum habitat, 
and in all the deſcriptions ok exilium tis divided into voluntary 
and in voluntary; Plutarch and Livy uſe it in the ſenſe of a vo- 
luntary leaving of a Native Country, where tis laid of Petrel- 
lus in voluntarium profectus eſt exilium. 

Ik a Man leaves his Country upon the diſpleaſure of the Go- 
vernours, oz fearing any Danger of Life, o2 even upon the Loſs 
of his Livelyhood, this is little different fcom involuntary Ex⸗ 
ile, and this is the Caſe of the Defendant 3 who, though he is 
not pꝛohibited to continue in ſuch Exile, yet he is diſabled to 
return, and though he is not puniſhed fo2 ſtaying, yet if he 
return, he is in danger of being ſtarved. 

As fo? the Caſe of exilium de hominibus, it makes fo2 the De- 
fendants purpoſe, fo2 in the 1 Inſt. 53. b. tis laid, iff Tenants be 
impoveriſhed, that is an Exilium, and have not the States taken 
away the Docto2s Livelyhood and impoveriſhed him as much as 
they can? and therefoze he had good cauſe to ſeek reltef elſewhere. 

Now the lame cauſe continues ſtill, fo2 tis not found by the 
ſpecial Uerdic that there was any reconciliation between the States 
and him, oz that he may have his Penſion again, if he ſhould re⸗ 
turn, but on the contrary, that tis diſpoſed of to another; and tis 
apparent that there was a great Friendſhip between the Teſta- 
to2 and the Defendant, who took notice of the Circumſtances of 
Dꝛ. Voſſus's condition at that time, which is in no ſo2t altered from 
what ft was at the time of the making of the TUill 3 ſo that by the 
Wow reſtored nothing elſe could be intended by Oz, Brown, than 
when his Friend ſhould have the favour of the States, and a com- 
fottable (ubliſtence in bis own Country. D 

2. L 
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2, Od. Voſſius is not to be conſidered with any relation to 
the Mar, becauſe he came into England befoze the TUar pꝛo⸗ 
claimed; neither doth it appear by the ſpectal Uerdia that he 
was any wile concerned in it: Ik a Subject of England go in- 
to Holland, and a Mar beak out, tis no reſtraint of his per⸗ 
fon if he be not active in it, fo2 he may return as he hath oppoztu- 
nity ſo to do. 

3. Admitting Dꝛ. Voſſius to be concerned in the Mar, yet 
the Peace enſuing can be no Reſtitution of him to his Coun: 
try, that only extinguiſhes the Hoſtility between the two Na- 
tions, and doth not reſtoze the Oocoz, who during the Tar ad. 
hered to the King of England, and ſo was a Rebel to the States; 
and fo2 that reaſon a Peace ſhall not extend to pardon him. 

4. Admitting the Doctoz to be no Exile, then the Limitation 
in the Mill is void, and a void Limitation is like a void Condi⸗ 
tion, and then the Eſtate is abſolute in him; if it had been a 
Condition pꝛecedent, as a Deviſe to him in caſe he was not an 
Exile, that had pꝛevented the veſting of the Eſtate; but if the 
ſubſequent Limitation be impoſſible, they muſt ſhew on the other 
ſide that the Eſtate is determined. 


Rainsford Chtef Juſtice was clear of Opinion, that the Eſtate 
doth continue in the Defendant by this Limitation, until the 
Circumſtances of his Caſe, (as to the Favour of the States, 
and the offer of his Penſion, o2 ſome competent way of Lively- 
hood) differ from what they did at the time of the making of the 
Will; and it doth not appear that there was any alteratfon of 
his Condition, no? any expedation of a Penſion from the States 
now, more than he had at that time. 


Whereupon in Michaelmas-Term following Judgment was 
given fo2 the Defendant Voſſius by the Opinion of the whole Court 
of King's Bench. 


Strangtord verſus Green. 


N an Action on the Caſe fo2 INon-perfoamance of an award; ard chat 

the Defendant having in behalf of Himſelf and his Partner, all Suits 
referred all Differences and Controverſies between the Plain ſhall ceaſe 
tiff and them to Arbitratozs, and pꝛomiſed to perfozm their A- amounts to 
ward; which was, that all Suits which are pꝛolecuted by the a Releaſe. 


Plaintiff againſt the Defendant ſhall ceaſe, and that he ſhall pay 
the Plaintiff ſo much, &c. And 9 Non ⸗papment this _— = 
Er | 1 2 20Ug 
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bꝛought upon this ſpecial Declaration, to which the Defendant 
did demurr. | 

1, Becauſe the Submiſſion was only of Matters concerning 
the Partnerſhip, and the Award was that ail Suits ſhall ceaſe. 

2, Jt was of all Matters between the Plaintiff and the Part⸗ 
ner, and the Award is, that all Suits pꝛolecuted againſt the De- 
fendant only ſhall ceaſe. 

3. The Award is not mutual; fo2 the Defendant is to pay 
Monp, but the Plaintiff is to give no Releaſe, tis only faid that 
all Suits ſhall ceaſe. 

4 The other Partner is not made a Party to the Sub. 
miſſion. 

But thele Exceptions were not allowed; fo2 no difference 
ſhall be intended but what concerned the Plaintiff and the Defen- 
dant, as the Defendant was concerned with his Partner in 
Trade only, unleſs the contrary did appear; and if any fuch were 
they ſhould be ſhewn on the other ſide. te! 

And it ſhall be intended likewiſe that all Suits ſhall ceaſe only 
between the Plaintiff and the Defendant, and that was an A- 
ward on both ſides ; fo2 the awarding that all Suits ſhall ceaſe 
bath the effec of a Releaſe, and the Submiſſion and Award may 
be pleaded in diſcharge as well as a Releaſe ; and likewiſe the 
Defendant may undertake fo2 his Partner, and having engaged 
fo2 him and pꝛomiſed that he ſhould perfozm the Award on his 
part (notwithſtanding the Partner is not bound ſo to do,) yet 
if he refuſe tis a Beach of the Defendants pzomiſe, and ſo the 
Plaintiff had Judgment upon the firſt Argument. 


Sir John Shaw againſt a Burgeſs of Colcheſter. 


DJS was upon a Tryal at the Barr wherein the Caſe was 

this, viz. The Plaintiff was a Serjeant at Law and Recoz- 

der of Colcheſter, and the Defendants reſolving to turn him our, 

pꝛocured Articles of Misdemeanour to be dzawn againſt him, and 

then all who had liberty to vote pꝛoceeded to vote fo2 and againſt 

him, and a Poll was granted to decide the Controverſie, it not 

appearing upon the Giew which had the Majozity of Uotes ; but 

befoze the Platntiff had taken all the Names, and whilſt he was 

taking of the Poll the Defendants took away the Paper, and would 
not (uffer him to pꝛoceed; the Jury gave him 300 l. damages. 


T rotter 
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Trotter verſus Blake. In Scaccario. 


918 was the Caſe of my Lozd Hollis upon a Tryat at Ejectment 
the Barr tn the Exchequer in an Ejectione firmæ, where: will not lie 
in the Taſe was this, viz. | for a For- 
The Loꝛzd Hollis was ſeifed of the Manno; of Alderham fn the feiture 
County of Hartford in Fee, and the Lands in queſtton were held where the 


Tenant re- 


of the ſaid Eon by Copy of Court Roll, and are parcel of the fufed to pay 
atozefaty Manno. + Fine be- 

That the Defendant was admitted Tenant, and a Fine of ing doubt- 
8 |. impoſed upon him fo? ſuch admittance payable at thꝛee diſfingt ful. 
payments; that the 8 J. was perſonally demanded of him by the 
Lowd's Steward, and he refuſed payment; whereupon the Low 
enters and ſeiles the Eſtate foz a Foxfeiture, which he would not 
have infifted on, but that the obſtinacy of the Defendant made it 
neceſſary fo2 him to aſſert his Title and Right. _ 

M2. Walker, the Lozd Hollis his Steward, being ſwoꝛn gave E- 
vidence that a Fine of 8 l. was ſet upon the Defendant when he 
was admitted, and that the Lands to which he was admitted were 
uſually lett fo 7 l. per annum, fo that the Fine was but a little moꝛe 
than a years value: That he himſelf demanded the 8 |. of the Oe⸗ 
fendant being a Seafaring-man who refuſed to pay ft. That he 
knew the Defendant to be the lame perſon who was admitted to 
this Copyhold : That the Demand was made at the Stewards 
Chamber in Staple Inn, and becauſe it was payable at thꝛee ſeveral 
days, he then demanded of him only 21. 23 s. 4 d. as a third part 
of the 8 l. and that he did enter upon the 25th day of November faſt 
koꝛ Non payment of the ſaid 2 1. 13 s. 4 d. 


The Council foꝛ the Defendant inſiſted that the Steward ought Ex parte 
to pꝛoduce an Authozity in TUriting given ro him by the Lozd to Def. 
make this Demand and Entry upon refuſal, fo2 the Loꝛds owning 
it afterwards will not make a Foyfetture, | 


But the Court held clearly that there was no need of an ex- Curia 
preſs Authozity tn TUriting, and that it was not neceffary to2 the 
Steward to make a Pꝛecept fo2 the ſetzure, but that it was ne- 
ceſſary that the Demand ſhould be perſonal. 

The-Reaſon why the Defendant refuſed to pay this Fine was, 
becauſe he ſaid that by a Decree and Survey made of this Man⸗ 
no in the Reign of Queen Elizabeth, the Fine to be paid fo2 this 


Copyhold was ſetled, and it was but 3 l. and no moze. 3 
An 
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And Sir Francis Winnington Solicito2 General ſatd fo; the De- 
kendant, that the Caſe was very penal on his ſide, but that he would 
make it clear that there was no colour fo2 the bzinging of this 
Action either as to the Matter oz the Foun. 

pe ſaid that the Banno2 of Aldenham had not been long in 
this noble Loꝛd, he came in as Purchaſer oz a Yoztgager under 
the Family of the Harvies whoſe Inheritance it was ancientip; 
and there has been ſome doubt whilſt it was in their poſſeſſion 
what Fines were cuſtomary to be paid upon Deſcents and Aliena- 
tions, but that is now ſettled, and the Defendant was in the 
Caſe of a deſcent fo2 which the Fine is not to be arbitrary at 
the (Uiill of the Lozd; but is reduced to a certatnty in Queen 
Elizabeth's Reign by Conſent and Agreement between the Lozd 
and Tenants ; and that a Survey was then made by vertue of 
a Commiſſion directed to ſome Men of Credit and Mozth in 
thoſe days, who were impowꝛed to ſet fo2th the quantity of Land 
and the value thereof, which was done acco2dingly 3 and it was 
then agreed that a year and an halfs value in caſe ofa Deſcent, 
and two years value in caſe of an Alienation ſhould be paid as 
a Fine to the Lozd, and the p2opoztion of the value was then 
computed by the Commiſſioners, and decreed by the Court of 
Chancery to be binding to the Lozds and Tenants fo? ever. 

The Queſtion now is, how this years value ſhall be computed, 
the Loꝛd would have it accoꝛding to the impzoved value; the Te- 
nant will pay accoꝛding as it was rated in Queen Elizabeths time 
by thoſe Commiſſioners : INow if this Land had decayed in va- 
lue the Tenant had ſtill been obliged to pay a Fine accozding to 
the valuation of that time; and ik ſo, it would be very unreaſona- 
ble to make him pay fo2 his Jnduſtry and Impꝛovement of the 
Land now it fs raiſed in value, becauſe that was done by his La- 
bour and at his expence; ſo that the doubt being what Fine 
ſhall be paid, an Ejectione firmæ will not lie, becauſe the Matter 
is doubtful, and the Law gives the Tenant Liberty to conteſt it 
with the Loꝛd and will never let him be under the peril of a Foz- 
feiture becauſe he will not comply with the Low to give up his 
Right without Law. 

But the Low hath another and a moze pꝛoper remedy, fo2 he 
may bzing an Action of Debt fo2 the Fine thus impoſed, which 
will try the Bight 3 and is not (o penal to the Copyholder, which 
Point was lately reſolved : And that if a Copyholder had a pro. 
bable cauſe to induce him to believe that he ought not to pay the 
Fine demanded, (let the Right be as it would) pet no Ejeament 
will lie ; fo2 it muſt be only in a plain Caſe that the Low can 
enter fo2 a Foxfeiture. 


Fo? 
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Foz no Pan foxfeits his Eſtate, but by a wilful default 
in himſelf, (ſuch a Foxfeiture as is done and preſumed to be 
committed upon his own knowledge, but want of underſand- 
ing cannot be made a wilful neglect, Tis true, the Decres 
in Chancery made here cannot vary the Law, but it may be 
Evidence of the Fa; fo2 prima facie it ſhall be intended that 
ſuch values have been paid time out of mind, becauſe the Court 
have ſo decreed; but then when the Fine was declared to be 
certain, a doubt did ariſe how the years value ſhall be reckoned, 
which has been ſetled alſo by another Decree , and from that 
time all the reſpeaive Lows of this Mannour have taken Fines 
accoꝛding to that value which is mentioned in the Survey, and this 
Lowhimſelf hath taken Fines in purſuance of the (ame, ſo that tis 
clear the Fine cannot be Arbitrary 3 but be it ſo 02 not, tis not 
material to this purpoſe, becauſe the Tenant hath a good and co- 
lourable ground to inſiſt upon the Decree and Survey, and con- 
ſequentiy there is no wilful Fotfeiture. 


The Low Chief Baron agreed, That if it be a doubt, and the 
Tenant gives a pꝛobable Reaſon to make it appear that no moze 
is due, than what he is ready to pay, tis no Fozteiture; but the 
Law in general pꝛeſumes that the Fine is incertain, if the contra⸗ 
ty is not ſhewed; now if the Tenants doubt did ariſe upon the 
equitableneſs of the Fine, in ſuch caſe if he refuſe to pay, tis 
a Foxfeiturez but here it was whether it ſhall be patd accoꝛding 
to the computed 02 impꝛoded value, and therefoze he inclined that 
the Action would not lie. 

The Eremplification ok the Decree was offered to be read, 
which being oppoſed, Serjeant Maynard inkoꝛmed the Court that 
nothing was moze uſual, than to read a Sentence in the Ec- 
cleſiaſtical Court, oꝛ a Decree in Chancery as Evidence of the 
Fact 2: Jt being allowed to be read, the Council fo2 the Oefen- 
dant took notice that the Commiſſion was therein mentioned 
which was returned into Chancery, and burned when the Sir 
Clerks Office was on fire, in the year 1618. but a Duplicate 
thereof was pꝛoduced which the Defendant had from the Meir 
of the Harveys, and ſo the Survey was pzated to be read, 
which was opopled by Sir William Jones, foz he (aid that it 
was no Duplicate, the Commiſſioners Names being all wyitten 
with one Þand, and no p2oof being made that it was a true Co- 
py of that which was returned; he likewiſe obſervedupon the read⸗ 
ing of the Decree, that it was an Evidence foz the Plaintiff, be⸗ 
cauſe if there had been a ſetled Rule fo2 payment of the Fines, 


there had been no occaſion to ſeek relief in Equity, and that _ 


Paſch. 29 Bar. IF in Scaccario. 


was no reaſon that the Defendant ſhould come into a Court of 
Law to pzove ſuch Settlement by a Decree in Chancery, fo? if 
there be ſuch a Decree his Remedy is pꝛoper there; beſides, the 
Decree it ſelf only mentions the years value, which was to be 
ſetled hy the Commiſſioners, and which he ſaid was never done, 
ſo that the Decree which appointed the Commiſſion was not 
—_— and therefoze being but executozp, ts of no fozce even 
n Equity. | | : 


The Coutt were doubtful in the matter, and Baron Thur- 
land (aid, That no Action of Debt would lie fo2 this Fine, be- 
cauſe it was neither upon the Contract no2 as ex quaſi contractu: 
But as to that Serjeant Maynard anſwered, That many Reſo- 
lutions had been made in his time of Caſes, wherein the Old 
Books were ſilent. | 

Upon the whole, the Court thou ght this to be a pꝛoper Cale 
fo2 Equity, and ſo directed a Jurour to be withdzawn, which was 
accowingly done. 
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Addiſon verſus Sir John Otway. 


thus, Viz. There was the Uill of Rippon, and the Pa- and a vii! 

riſh of the ſame Mame; and likewiſe the Utll of Kirk- within the 

by, and the Pariſh of the lame Name in the County of Pariſh of 
York. And Thomas Brathwaite being Tenant in Tail of the che fame 
Lands in queſffon , lying in the ſatd Pariſhes of Rippon and nk 4 
Kirkby ; did by Bargain and Sale convey the ſame, lying (as; Jared 
in truth they did) in the Pariſhes of Rippon and Kirkby, to of Lands in 
the intent to make a Tenant to the Przcipe in oder to ſuffer a the Vill, and 
Common Recovery, and thereby he did Covenant to ſuffer the in the Deed 
ſame, which Recovery was afterwards ſuffered of Lands in Rip- to lead the 
pon and Kirkby, but doth not ſay (as he ought) in the Pa- Uſes, the 
riches of Rippon and Kirkby ; and the Uerdic in effec found, aha prac 
That he had no Lands in the Uills ; but farther , that it was > 17 


| Na ſpecial Uerdic in Ejectione firmæ, the Caſe was A Pariſh 


b 
the intent of the Parties, that the Lands in the Pariſhes ſhould one Con. 
paſs ; and whether they ſhould 02 not was the Queſtion ? veyance, 


Jt was ſafd fo2 the Defendant, That by this Jndenture and and the 
Common Recovery the Lands which lie in the ſaid Pariſhes Lands in 
ſhall paſs, - * 

1. Suppoling this to be in the Caſe of a Gzant, there ik the 11 Rep _ 
Uill is only named, yet the Lands in the Pariſh of the ſame NES 
Name ſhall paſs, becauſe the G2ant of every Pan ſhall be taken 
ſtrongeſt againſt himſelf, Owen Rep. 61. ES 

So where part of the Lands lie in B. and the G2ant is of 
all the Lands in D. all the Lands in the Pariſh of D. ſhall paſs, 


becauſe in that Caſe the Parich ſhall be intended; and ik the 
| Dh Law 
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Poſtea Barker Lab be thus in a Gzant a fort iori in the Caſe of a Common KRe- 
end Keat. TCoverp, which is the Common Aflurance of the Land. 

2, The UGerdia hath found that the Defendant had no Lands 
in the Utils of Rippon and Kirkby, and the Court will not in- 
tend that he had any there, ik not found ; ſo that nothing pal⸗ 
ſes by the Recovery, if the Lands in the Pariſhes do not paſs, 
which is contrary to the incention of the Parties, and to the 
Rules of Law in the like Cales; fo? if a Man devilſeth all his 
Lands in Dale, and hath both Free⸗hold and Leaſe-hold there, 
by this Devile the Freehold only paſſes, but if no Free-hold the 
Leaſes ſhall paſs, Cro. Car. 293. So adjudged in the Caſe of 
Roſe and Bartlet, fo otherwiſe the Mill would be void. 

3. The Pariſh and Gill ſhall be both intended to ſuppozt a 
Trial already had; as where a Venire facias ought to iſſue from 
the Pariſh of Dale, and it was awarded from Dale generally, 

„ Roll. Rep. tis Well enough, * 1 Roll. Rep. 27. A fortiori to ſuppozt a Com- 
21, 27, 293. mon Recovery, which has always been favourably interpreted, 
_ 6.2Cro. and pet a new Tryal will help in the one caſe, but a Man 
8 cannot command a new Recovery when he will; and therefo2e 
the Judges uſually give Judgments to ſuppozt and maintain Com. 
mon Recoveries, that the Inheritances of the Subject might be 
pꝛeſerved; fo2 ff there be Tenant in Tail, the Reverſion in Fee, 
oz if Baron and Feme ſuffer a Recovery, this is a bar of the Re- 
derſion, and the Oower, and pet the intended Recompence could 
= go to either, Pl. Com. 515. 2 Roll. Rep. 67. 5 Co. Dormer's 
alc. 
. 4. The Jury have found that the intention of the Parties 
was to pals the Lands in the Pariſhes, which Intention ſhall 
be equivalent to the Mozds Omitted: Aud fo2 that there is a 
notable Caſe in 2 Roll. Rep. f. 245. where the intent of the Par⸗ 
ties ſaved an Extinguiſhment of a Rent. The Caſe was, 4. 
makes a Leaſe fo2 years, rendzing Rent, and then grants the 
Reverlſion fo? 40 years to B. and C. which he afterwards con- 
veyed to them and their Peirs by Bargain and Sale, and co- 
venanted to levy a Fine accoꝛdingly, to make them Tenants to 
the Præcipe, to ſuffer a Common Recovery to another Ale; the 
Bargain, Fine, and Recovery were all executed, and it was ad⸗ 
judged that they made all but one Convepance , and that the Re- 
verſion was not deſtroyed, and by coniequence the Rent not extin⸗ 
guiſhed, fo2 though the Bargainoꝛ might intend to deſtroy the Re- 
verſion, by making this Gꝛant to them and their Heirs, yet the 
Bargainees could never have ſuch Intention, and though they 
were now ſeiſed to another Ale, pet by the Statute of TUills, 
their founer Right is ſaved which they had to their pꝛoper Ale; 
ann 


tles ſhall ſtand. 


_ 
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and their intention being onlp to make a Tenant to the Præ- 
cipe, the Statute ſhall be lo conſtrued that the intent of the Par: 


5- The Lands in the Pariſhes paſs, becauſe the Deed and . acc s:; 
Common Recovery make but one Conveyance and Aſſurance in 
the Law; and therefoze as a Conſtruction is not to be made 
upon part, but upon the whole Deed, ſo not upon the Deep 
92 Recovery alone, but upon both together, 2 Co. 75. Low Crom- 
wel's Caſe. | 

6. Tis the Agreement of the Parties which governs Fines ,,..., 
and Recovertes, and Lands ſhall paſs by ſuch Names as are 
agreed between them, though ſuch Names are not pꝛoper; and 
therefoze a Fine of a lieu conus is good, though neither ill oz 
Pariſh is named therein, Poph. 22. 1 Cro. 270, 276, 693. 2 Cro. 

3574. 

So if a Fine be levied of a Common of Paſture in Dale, tis Cro. Car. 3-3. 
good, though Dale be neither Gill oz Hamlet, oꝛ lieu conus out Winch ., 
of a Gill 2 Roll. Abr. f. 19. So in Sir George Symonds his Caſe, 3 Ea 
Lands as parcel of a Mannoꝛ were adjudged to paſs, though 
in truth they were uſed with the Manoꝛ but two years ; and the 
reaſon of all theſe Caſes is becaule it was the Agreement of 
the Parties that they ſhould paſs. 

Object. It᷑ it be objected, That all theſe Authozities are in Caſes 
of Fines, but the Caſe at Bar is in a Common Recovery, which 
makes a great difference. 

Anſw. The pzoceedings in both are amicable, and not adver- 
ſary, and therefoze as to this purpoſe there is no difference be⸗ 
tween them, and fo2 an Authozity in the point, the Caſe of Le- 
ver aud Hoſier was cited, which was adjudged in this Court, 

Trin. 27 Car. 2 There the Queſtfon was, whether upon a Com- Antes. 
mon Recovery ſuffered of Lands in the Town of Sale o2 the Li⸗ 
berty thereof, Lands lying in Dale, being a diſtin Util, in the 
Pariſh of Sale ſhould paſs o2 not; and after divers Arguments 

it was allowed to be well enough, being in the Caſe of a Com- 

mon Recovery: And ſo was the Caſe, Paſch. 16 Car. 2. in B. R. 

Jn a ſpecial UAervic the Caſe was, That Sir Thomas Thian be- 

ing ſeiled of the Banno2 of Buckland in Tail, and of twenty 
Acres of Land, called and known by a particular name, which 4 
twenty Acres of Land were in Ed. the 6th's time reputed parcel of . 
the laid Mannoꝛ, and always uſed with it; ſold the laid Man: 

no? and all the Lands reputed parcel thereof, with the Appur- 
tenances, of which he did ſuffer a Common Recovery; and it 

was adjudged upon great conſideration, that though the Reco- 
very did not mention the twenty I patticularly, pet " — 

Jy 2 uſy 
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dock the Entail thereof, becauſe the Indenture which leads the 
Ces of the Recovery was of the Lands reputed parcel there- 
of, oz enjoped with it, and that the ſhoztneſs in the Recovery 
was well ſupplied by the Deed; in which Cale the Court were 
|. guided by the reſolution in Sir George Symond's Cafe. Vide 6 Co. 
i! Sir Moyle Finch's Caſe. 
I The Authoities againſt this Opinion are two. 
i Antes Lover To That of Stock verſus Fox, Cro. Jac. 120. There were two 
i and Hoſier. Uills, Walton and Street in the Pariſh ot Street, and a Fine was 
levied of Lands in Street; it was adjudged that the Lands in 
| Walton did not paſs by this Fine. 
1 But there is another Repozt of this very Caſe, by my Loꝛd 
| Chief Juſtice Roll in his Abr. tit. Grants 54. where tis (atd, if 
| there be in the County of Somerſet the Uill of Street, and the 
| Atll of Waltham within the Pariſh of Street, and a Man being 
| | ſeiſed of Lands in the Uill of Street, and of other Lands in 
I the Gill of Waltham, all within the Pariſh of Street; and he 
Bargains and Sells all his Lands in Street, and having Cove⸗ 
| nanted to levie a Fine, doth accozdingly levie it of Lands in 
In Street, and doth not mention either in the Indenture oz in the 
if Fine any Lands in Waltham, the Lands lying there ſhall not 
* paſs; from which Repozt there may be a fair Jnference made, 
5 That it was the Low Rolls his Opinion, that if Waltham had 
. been named in the Indenture, though not in the Fine, the Lands 
if would have paſſed; and in this Cale the Pariſhes are named 
i in the Jndenture of Bargain and Sale ; but beſides in that Caſe 
it the Party had Lands both in Street and Waltham, and ſo the 
'l Conveyances were not in vain, as they muſt be here if the Lands 
| in the Pariſhes do not paſs. 
5 4 2. The other Caſe is that of Baker and Johnſon in Hutton 106. 
|| ntea. But this Caſe is quite different from that, becauſe there was 
| neither (ill oz Pariſh named in the Indenture; but here the 
| Andenture was right, fo: the Lands are mentioned therein to 
® lie in the Pariſhes, &c. And fo2 theſe Reaſons Judgment was 
„ pꝛaped fo2 the Defendant. 
8 This Caſe was afterwards argued in Michaelmas-· Term fol- 
hy ogy by Serjeant Pemberton and Maynard fo2 the Plaintiff, 
o ſaid, 


Ex parte That the Government ok this Nation was Eccleſiaſtical and 
| — Civil; the Eccleſiaſtical runs by Pariſhes, and the Civil by Utlls 3 
1. That a Pariſh is conſtituted by the Eccleſiaſtical Power, and 
* may be altered by the King and D2dinary of the place, that 
* | the Parſon was ſuperintendent of the Pariſh, and the Conffa- 
> ble of the Uili, which was alſo conſtituted by the Civil Magi⸗ 

_ firate; 
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ſtrate; and from hence it is, that in real Aaions which are ad: 
verſary, Lands ought not to be demanded as lying in a Pariſh, 
but within a Uill, that being the place known to the Civil Ju⸗ 
risdiction ; and if a Treſpaſs which is local be laid at Dale ge: 
nerally, there being both the Partſh and Gill of Dale, the p2oof 
of 1 — done in the Pariſh is not good, fo2 it muſt be 
at the Uil. 

They agreed, that in conveying of Lands a Fine o2 Common 
Recoverp of Lands in a Jariſh o2 Lieu conus was good, 2 Cro. 
574. But if there be both a Uill and a Pariſh of the ſame Name 
and ſeveraily bounded, if the Gill be only named without the 
Pariſh, nothing doth paſs, but what is in the Util, becauſe where a 
* is alledged in Pleading it muſt be of a Uill, Moor 710. Inſt. 125. b. 
2 O. 121. 

And this was the ancient way of demanding Lands in a Prx- 
cipe quod reddat, becauſe of the Notoztety of Uills from whence 
Viſnes do ariſe ; and beceuſe the ill is moze particular and of 
more certainty than a Pariſh, and therefoze 'tis requiſite that the 
Demandant ſhould be very particular in his Demand, that the 
Tenant may know how to make his defence, and the Sheriff of 
what to deliver poſſeſſion. 

Beſides a Uill is moze ancient than a Pariſh, and Lands 
have been demanded within them time out of mind, ſo that the 
Demand (when tis doubtful of what tis made) ſhall be ſup- 
poſed of that which is moſt ancient; and ſuch Conſtruction is 
moſt confozmable to the like Caſes, fo Additio probat Minori- 3 
tatem; and therefoze if Father and Son are both of one Name, * In a Præ. 
and mention is made of one without an addition of Junior the eie it muſt 
Law intends the Father; ſo the Uill being moze ancient than the Þ*incended 
Pariſh, that ſhall be intended if the Pariſh is not named. Tait bs 

In 2 Anderſon 124. Hartwel, Rode and Aſhen were ſeveral not named, 
Cills in the Pariſh of Rode, the King granted all his Tythes becauſe 
in Rode and Aſhen in tenura Richardi Wake, and at the time of Vills are 
the G2zant the Tythes of Hartwel were in the Tenure of Wake; known at 
it was adjudged in the King's Bench that the Tythes in Hartwel the Com- 
did paſs, but that Judgment was reverſed in the Exchequer jv" i 
Chamber, becauſe Rode could not be * intended a Pariſh and \ ies tho 
to compꝛehend Hartwel, but muſt be intended a Uilt diſtinct from ere con- 
a Parich; and ſo the Tythes of Hartwel being alſo a Cit! could ſtituted by 
not paſs by the Gzant-of them in Rode; this alſo was the O. the Coun- 
pinion of Popham, Owen 60. But. Gawdy and Fenner were of cil of Hon, 
another Opinion. | - + +++ 008 > 

As to the finding of the Jury, that doth not help it the Ne. therwiſe in 
covery be not full, koꝛ they may expound, but they „ 3 
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large each other; In a Formedon, nient compriſe in the Recoꝛd 
and not what is compꝛiſed in the Deed is the Plea. Things upon 
a Recowd are open to the Uiew of all People, but a Deed is a 
Pocket Recoꝛd, and the perſons whom it concerneth cannot come 
at the ſight of it; ſo Fines are open and to be ſeen by all, and 
are to be pꝛoclaimed, but accozding to this Interpretation Deeds 
ſhould be alſo pꝛoclaimed. 

And there is a manikeſt difference between things conteined in 
a Fine and in a Died; fo2 a Fine of a Tenement is not good, 
but a Deed of a Tenement is well enough, but will not help 
the Fine; and therefoze Men ſhould not go out of the Rules of 
the Law to help a Miſtade: Foz which Realons they p2ayed 
Judgment fo} the Plainttff; 


But the whole Court were of Opinion that the Lands in the 
Pariſhes did well paſs; fo2 as Fines and Recoveries did grow in 
uſe, and are now become Common Aflurances, they are to be 
favoured in the Law: And it hath ben a Rule, that even in 
doubtful things Conſtructions ſhall be made to ſuppoꝛt a Deed if 
poſſible, Ut res magis valeat quam pereat, Co. Lit. 183. 

By Rippon generally the Gili ſhall be intended, but ſtabitur 
præſumptio donec probetur in contrarium, and that is pꝛoved by 
the Deed which ſhews where the Lands Iye. 

Indenture Both the Jndenture and Recovery being one Convepance, 
by an In- muſt be expounded ſo that every part may ſtand ; beſides tis ap- 
fant to de- parent by the intent of the Parties (which the Jury have allo 


_ clare Uſes found) that the Lands in the Jariſhes ſhould paſs. 


of a Fine or 


In the Caſe of Brock and Spencer a Treſpaſs was laid in 
make bas Hurlly, and it was not ſaid whether Uill o2 Pariſh the De- 


veyance, den in the Pariſh of Hurſley, &c. and the Venire Facias was de 
otherwiſe Vicineto only, and not de Vicineto Parochiz Hurſley, and it was 
he _ adjudged good, fo2 the Gill and the Pariſh ſhall be underſtood 
trod 1025 to be the lame. | 
And as to this purpoſe they were all of Opinion that there 
Infancy. was no difference between a Fine and Recovery; tis true, the 
Hob. f. 6. Law oiginally took notice of a Gill only, becauſe the diviſion 
2 Cro. 676. of a County into Pariſhes was of Eccleſiaſtical diſtribution z 
but now by p2oceſs of time that diſtincion is taken notice of in 
in Civil Affairs; and the Law hath great regard to the Uſage 
and Pꝛactice of the People, the Law it ſelf being nothing elſe 
but common Atſage, with which it complies, and alters with the 
exigency of Afatrs ; it was but lately that the Curſitozs would 
put the Wow Pariſh into.a Crit 3 fo2 if a Note was delivered 
to 
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to them of Lands in the Pariſh of Dale, they uſed always to 
make it of Lands in Dale, till the Court owered them to do 
otherwiſe ; ſo that though the Common Uſage was ſo foꝛmeriy 


tis now otherwiſe, and the Reaſon of things changing the things 


themſelves alſo change. 

And if this Recovery ſhould not be conſtrued to paſs the 
Lands, the intention of the Parties would kalle; tis true there 
is no Authozity expzeſs in the point to guide this Judgment, 
noꝛ is there any againſt it; but if ſuch ſhould be, the Opinion 
of the Court is not to be bound againſt apparent Right; and 
tis fo2 the honour of the Law that Men ſhould enjoy their 
Bargains accoꝛding as they intended; foz which Reaſons Judg* 
ment was given fo2 the Defendant. | 


Goffe verſus Elkin. 


29 


D Condition of a Bond was, That ik the Plaintiff ſhall 4 grmacive 


ſeal to the Defendant a good and ſufficient Conveyance Plea where 


in the Law of his Lands in Jamaica, with uſual Covenants in it ought to 
ſuch manner as by the Defendants Council ſhaft be adviſed ; be particu- 
then if the Defendant ſhowtd thereupon pay unto the Plaintiff lar, where 
ſuch a Sum of Mony, &c. the Condition ſhoild be vofd : In Debt 2** 


brought upon this Bond, the Defendant (after Oyer of the Con⸗ 
ditfon) pleads that Py. Wade a Councello2 at Law, did adviſe a 
Deed of Bargain and Sale from the Plaintiff to the Defendant 
with the uſual Covenants, of all his Lands in Jamaica, and ten- 
deed the Conveyance to the Plaintiff, who refuſed to ſeal the ſame, 
and (o would diſcharge himſelf of the Condition, the Mony be- 
ing not to be pafd unleſs the Aſſurance made. 


> her this Plea the Plaintiff demurred by Serjeant George 
trode. 

1. Becauſe the Dekendant hath not ſhewed the Conveyance, 
and an affirmative Plea ought to be particular, and not ſo ge- 
neral as this; fo2 to plead generally quod exoneravit is not 
good, but it muſt be chewed how; and ſo it was adjudged in 


the Caſe of * Horſeman and Obbins, where the Condition was 2 Cro. :6;, 
to indempnifie Lands from the yearly Kent of 201. during the 355. 363, 593 


6 


34. Sid. 106. 


Demile ; the Defendant pleaded quod à tempore confectionis 2 Co. 4. a 


ſcripti obligatorii hucuſque exoneravit, &c. And upon Demurrer 25 Cos 308; 
384. 2 Leon. 


as here, it was held no good Plea, | 26 


2, The 
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2, The Matter of the Condition conſiſts both of Law and 
Fact, and both ought to beſet out; the pzeparing of the Deed is 
Matter of Fact, and the Reaſonableneſs and Ualidity thereof is 
Matter of Law, and therefoze they ought to be ſet fo2th that the 
Court may judge thereof. 

* Jn 22 E. 4. 40. The Condition of a Bond was, that the De- 
fendant ſhould ſhew the Plaintiff a (uffictent diſcharge of an An. 
nuity, who pleaded that he tendered a good and ſufficient diſcharge 
in general without ſetting it koꝛth; it was not good. 

3. The Plea is, that the Indenture had the uſual Covenants, 
but doth not (et them fo2th, and fo2 that cauſe tis alſo too ge- 
neral. 

Jn 26 H. 8. 1. The Condition was fo2 the perkoꝛmance of Cobe⸗ 
nants, one whereof was, that he ſhould make ſuch an Eſtate to 
the Plaintiff as his Council ſhould adviſe : The Defendant 
pleaded that he did make ſuch Convetance as the Council of the 
Plaintiff did adviſe, and the Plea was held ill and too general, 
becauſe he ſhewed not the Mature of the Conveyance, and yet 
perfozmance was pleaded accoꝛding to the Covenant. 


But notwithſtanding theſe Exceptions the whole Court were 
of Opinion that this Plea was good; fo2 if the Dekendant had 
ſet koꝛth the whole Deed verbatim, yet becauſe the Lands are in 
Jamaica, and the Covenants are intended ſuch as are uſual. 
there, the Court cannot judge of them, but they muſt be tried by © 
the Jury. 3 

Pe hath ſet koꝛth that the Conveyance was by a Deen of Bar⸗ 
gain and Sale, which is well enough; and ſo it had been if by 
Gzant, becauſe the Lands lying in Jamaica paſs by G2zant, and 
no Livery and Seiſin is neceſſary 3 if any Tovenants were un- 
reaſonable and not ulual they are to be ſhewed on the other ſide: 
And ſo Judgment was given fo2 the Defendant, 


Spring verſus Eve. 


Verdict EBT upon the Statute of 29 Eliz. cap 4. by the Sheriff 
cures the _# fo? his Fes fo2 ſerving of an Execution: After Uerdica 
1 fo2 the Plaintiff, it was moved in an arreſt of Judgment by 
Or che ef. Serjeant Pemberton, becauſe the time of holding the Parliament 
Gon of Par- was mil-recited, being miſtaken in both the Statute Books of 
liament, Poulton and Keble as it appeared by the Parliament Roll, where- 
upon Judgment was ſtated till this Term; and the Court had 

Coptes out of the Rolls of the time when the ä 

eld, 
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held, and they were all clear of Opinion that the time was mil⸗ 
taken in the Declaration, and (o are all the Pꝛeüdents; fo2 
the Plaintiff here declared, that this Statute was made at a 
Seſſion of Parliament by Pꝛoꝛogation held at Weſtminſter, 
15 Febr. 29 Eliz. and there continued till the diſſolution of the 
ſame > whereas in truth the Parliament began 29 Octob. and 
not on the 15th of February; fo2 it was adjourned from that 
time to the 15th of February, and then continued till it was 
diſſolved. 
Py Loꝛd Coke in his 4th Inſtitutes fol. 7. takes notice of this 
miſtake in the pzinted Books. 


COLO EIT 


But the Court were all of Opinion, that though it was mil⸗ Curia. 
taken and ought to have been otherwiſe, yet being after * Uerdic * Dyer 95 
tis well enough, and the rather becauſe this is a particular a Ya “ 
of Parliament, and ſo they are not bound to take notice of it; p.. 9. Br. Abr. 
and therefoze if it be miſtaken the Defendant ought to Have dit Farl. 37. 
pleaded Nul tiel Record; but ſince he hath admitted it by Plead⸗ 
ing they will intend that there is ſuch a Statute as the Plain⸗ 
tiff hath alledged, and they could not judictally take notice of the 
contrary. 


The Serfeant perceiving the Opinion of the Court deſired time 


to ſpeak to it being a new Point, and told the Court that they 
ought to take notice of the Commencement of pzivate das, 
which the whole Court denped. 


And the Chtef Juſtice ſaid, that they were not bound to take 
notice of the Commencement of a general Ac, fo2 the Court 
was only to erpound it; and though this had not been in the 
Caſe of a particular Act (where tis clear the Defendant ought to 
plead Nul tiel record) pet being after Uerdic tis well enough, 
becauſe the Party took no benefit of it upon the Demurrer, 
and becauſe of the multiplicity of Pzeſidents which run that 
wap. 5 

So in the Cale upon the Statute of Tythes, though it be 
miſtaken, yet it hath often been held good; as if an Action be 
bꝛought upon that Statute fo2 not ſetting out of Tythes, decla- 
ring quod cum quarto die Novembris anno ſecundo Edw. 6. It 
was Enacted, &c. and the Parliament began 1 Ed. 6. and was 
continued by Pꝛozogation until 4 Novembris, pet this hath of- 
ten been held good, and Multitudo errantium tollit peccatum. 


w And 
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And though in this Cale the Parttament was adjourned, bur 
in that upon the Statute of Ed. 6. tr was pꝛoꝛogued, yet the Chief 
Jufffce ſatd, that as to this purpole there was but little diſterence 
between an Adiournment and a Ppozogatton ; fo? an Adjournment 
is pꝛoperly where the Þouſe adjourn themſelves, and a P2ozga- 
tion is when the King adjourns them, 


But Juſtice Atkins doubted whether the Court onght not to 
take notice of the Commencement of a general Ac, and could 
have wiſhed that there had been no ſuch. reſolution as there was 
in the Caſe of Partridge and Strange in Pl. Commentaries ; fo that 
he was ſatisfied with the Argument of Serjeant Morgan in that 
Caſe, who argued agatnſt that Judgment, and held that he, who 
vouched a Recozd and varies either in the Pear oꝛ Term hath faited 
of his Recoꝛd: But ſince there had been ſo many Authoꝛitis ſince 

in conficmation of that Cate he would ſay nothing agaͤlnſt it. 
But he held that there was a manifeſt difference betw#n an 
Adjournment and a Pꝛoꝛogation ; fo2 an Adiournment makes a 
Seſſion continue; but after a Pꝛozogation all muſt begin de 
novo; and that anAvdjournment is not always made by themſelves, 
fo2 the Chancelloz hath adjourned the Þouſe of Peers ex mandato 
Domini Regis; and Queen Elizabeth adjourned the Houſe of Com- 

4 Inſt. 7. mons by Commiſſion under the Sꝛeat Seal. 


Mires verſus Solebay. 


1 N a Special Uerdic in Trover and Converſion, the Eaſe 
ſhall not be was thts, viz. 3 3 
charged in H. being poſſeſſed of ſeveral Sheep ſells them in a Market to 
Trover for Alſton, but did not deliver them to the Uenve, änd afterwards 
- 65 in that very Market they diſcharge each other of this Contra, 
1 and a new Agreement was made between them, which was, that 
mand of Alſton ſhould ditbe the Sheep home and depaſture them till fuch 
his Maſter, d time, and that during that time H. would pay him ſo much 
ebery Meek fo? their Paſture ; and ik at the end of that time 
(then agreed between them) Alſton would pay H. ſo much fo? his 
Sheep (being a pꝛice then alſo agreed on) that then Alſton ſhould 


have them. 

Bekoze the time was expired H. felis the Sheep to the ]Ilaftt- 
tiff Mires, and afterwards Alſton ſells them to one Marwood, who 
bzought a Replevin againſt the Plaintiff foz taking of the Sheep; 
and the Ollicers together with Solebay the Defendant ( 2 was 
er vant 


12 
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Servant to Marwood) did by his Der, and in aſſiſtance of the 
_ dive the Sheep to Marwood's Gꝛounds where they left 
them. 

The Plaintiff demands the Sheep of Solcbay, and upon his re- 
fuſal to deliver them, bzings this Action againſt the Servant, and 
whether ft would lye oz not was the Queſttou. | 

Jt was urged at the Barr, that the Aion would not lie 
againſt the Defendant, becauſe he had not the poſſeſſion of the 
Goods at the time of the Action bzought 3 fo2 he preſently put them 
into his Maſters Gꝛound: And it was ſatd, if A. find Goods and 
S. takes them away befoze the Action bzought Trover will not 4 


againſt A. but tis otherwile, if he ſell them. 
Jn this Cale it would have been a Bzeach of Truſt in the 

Servant to have delivered the Goods belonging to his Baſter, to 
another : Tis true, if there be a Converſion, though the poſſeſſion 

be removed bekoꝛe the Adion bzought, yet the Agion will lie, but 

that is becauſe of the Converſion. 

Many Caſes were put where the Servant is not lyable to an 

Action fo2 a thing done by the Command of his Maſter; and where 

a Bapliff,who is but a Servant to the Sheriff, ſhall not be charged 

in a falſe Return made by his Maſter, Cro. Eliz. 18c. So if a Roll. Abr. 

Smiths Man pick an Pozle, the Acton lies againſt the Master! “ 

and not againſt the Servant. 


The Courr befoze they delivered any Judgment in this Caſe 
pꝛemiſed theſe two things: viz. 

1. That tis neceſſary in Trover to pꝛove a Pꝛopertp in the 
Plaintiff, and a Trover and Converſion in the Defendant : And 
it was ſaid by Juſtice Atkins (but denied by the Chief Juſtice) 
that though Goods are ſold in a Market, yet the pꝛoperty is not 
changed till the delivery, fo2 which he cited Kerilway 59, 77. 

But the Court held clearly in this Cale, that the firſt Sale to 
Alſton was defeated by the Agreement of the Parties afterwards ; 
fo2 when a Bargain is made, and all the Parties conſent to dil⸗ 
ſolve it, and other Conditions are p2opoſed, the new Agreement 
deſtroys the foꝛmer Bargain. And the Chief Juſtice laid, that 
if an Hoe was bought in a Market, fo2 which the Aende& ts 
to pay 10 l. if the ready Monp be not paid the pꝛoperty is not 
altered, but the Party may ſell him to anothrr. 

2, This new Agreement to have the Sheep, if Alſton would 
pap ſuch a Sum of Monp at a future day, will not amount 
to a Sale, and the new pzoperty is changed, and conſequently 
the Sale by H. to the Plaintiff befoze the day is good, and ſo the 


pꝛoperty of the Sheep is in him. | 
— . Ji 2 But 


— 
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But by the Opinion of the whole Court the Action would not 
lie againſt the Oefendanr. 

1. The Defendant could be guilty of no Converſian, unleſs 
the dzibing the Cattle by vertue of the Replevin would make 
bim guilty 3 but at that time the Sheep were in cuſtodia Legis, 
and the Law did then p2eſerve them ſg that no pzoperty can be 
changed, and if ſo, then there could be ng Converſſon, 

2. The Action will not lie againſt the Servant, fo? it being in 
Obedience ta his Maſter's Command, though he had no Title, 

et be ſhall be excuſed: And this Rule Juſtice Scroggs ſaid 
uh extend to all Cafes where the Maſter's Command wag 

ta da an apparent Uirong 3; fa2 if the Maſter's Caſe de- 
penden upon a Title, be tt true oz not, tis enough to ercuſe 
the Servant; fo2 otherwiſe it would be a miſchievaus thing, if 
the Servant upon all occaſions muſt be ſatisfted with his Ma⸗ 
ſter s Title and Right bekoꝛe he obey his Commands; and tig 
very requiſite that he ſhould be ſatisfied if an Action ſhauld lie 
againſt him fo2 what he doth in Obedience to his Maſter : But 
it was ſaid, the * Servant cannot plead the Command of his 
Paſter in Barr of a Treſpaſs ; and it was likewile ſaid, that 
in this Caſe the d2iving of the Cattle by the Servant to the 
G2ounds of his Maſter, 02a Strangers helping to dzive them 
without being requeſted, is juſtiſiable. 

3. Becauſe what was done by the Defendant was done in Ere- 
cution of the Pꝛoceſs of the Law, and he might as well juſtiſie 
as the Officer 3 fo? if he fozbid the Oefendant to have afſited him, 
pet his aflifting him afterwards would not have made him guilty, 
becauſe done in Execution of the Law, 

4. Becauſe tis not found that the Servant did convert the 
Sheep to his own uſe ; foz the ſpecial Uervic only finds the De- 
mand and the Refuſal, which is no Converſion 3 and though tis 
an Evidence of it to a Jury, yet tis not Matter upon which the 
Court can give Judgment of a Converſion, 10 Co. 57. 

„ $19: 212. And therefoze the Jury ſhould have found the Converſion ag 

1 Roll. Abr 3. welt as the Demand and Refuſal, like the Cafe in 2 Roll. Abr. 
693. Jn an Ifſife of Rent leck, upon Nut tort pleaded the Jury 
found a Demand and Refuſal, & fic diſſeiſivit ; it was held to be 
no good Uerdict, fo2 the Demand ought to have been found on 
the Land, and ſhall not be ſo intended untefs found. 

The Plaintiff here hath ſet fo2th in his Declaration a Requeſt 
to deliver; then a Refuſal and Converſion too, which ſhews that 
they ought to be found, becauſe diſtinct things; and the finding 
of the Demand and Refuſal was only a pꝛeſumptive, not _ 

| cluſibe 
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cluſive pzoof of the converſion ; and if the Jury themſelves know 
that there was no converſion, pet the Plaintiff hath failed in his 
Action 3 as if a Trover be bzought fo2 cutting Trees and carry: 
ing of them away, and the Jury know that though the Defendant 
cut them down, yet they ſtill lay in the Platntiffs Cloſe, this is 


And though it bath been ſtrongly inſifted- at the Bar, that 


the Court ſhall intend a converſion unleſs the contrary appear- 
ed, and are to direct a Jury to find the demand and refuſal 
to be a converſion, and the Opinion of Dodridge aud Croke, 
in 1 Roll. Rep. 60. was much relied on, where Adams recove- 
red againſt Lewis 401. in the Court of Exon, and thꝛee Butts 
of Sack were taken in Execution, and the Plaintiff depoſited 
22] in the Pands of the Defenvent to pꝛevent the Sale of 
the Sack, which was to be a pledge to return it upon re- 
queſt, if the Defendant was not paid befaze the next Court 
day 5 the Jury found the Debt was not paid, and that no re⸗ 
queſt was made to return the Sack, but that the Plaintiff re- 
queſted the Defendant to return the Monp: Pet it was held by 
thoſe two Juſfices, That the Law would ſupply the p2oof of a 
* converſion though it was not found, fo2 it ſhall be pꝛeſumed 
that the Monp was denied to the Plaintiff, and that the 
Defendant might ule it himſelf ; and becauſe no other poof 
could be made, that very denial ſhall be aconverſion in Law; 
ſo a denial of a Rent Seck after demand is a diſſeiſin , much 
moze in perſonal Actions where the ſubſtance is found, tis well 
enough, 1 Loſt. 282. a. 


But the Court ſaid, That notwithſtanding this Authozity, they 
would not intend a Converſion, unleſs the Jury had found it, 
eſpectally iu this Caſe, becauſe they ought to have found it to 
make the Servant iyable, fo2 if the converſion was to the 
uſe of his Maſter, there is no colour foꝛ this Action to be bought 
againſt the Defendant, but it ought to be bzought againſt the Ma⸗ 


ſter. 
Cahereupon a Ve. fa. de novo was pꝛayed to help the Jnſuſfi- 


* Bulſtr. 468. 
Cro. Eliz. 495. 
Goldſ. 15 2. 
Moor 468. 
Stiles 367. 


Pl. Com. 92. b. 


ciency of the Aerdia, the converſion not being found; but the 
Court ſaid it was to no purpoſe to grant a new Tryal, unleſs 


the Plaintiff had a new Cale; and lo Judgment was given fo2 
the Defendant. 
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Bill verſus Nicholl. 


N an Action bzonght in the Court of Exchequer, the De⸗ 


1 fendant pleaded another Action depending againſt him fo? the 


the Record lame matter in the Common Pleas, and upon nul tiel Record re- 


pleaded plied by the Paintiſt, a Day was given to bing in the Recozd, and 


and the when it was bzought in it appeared that there was a variance 

Record it hetween the Recow in the Common Pleas, as mentioned in the 

{elt. Defendants Plea, and the Recozd it ſelf; fo2 the Defendant in 
bis Plea had alledged one Gerrard to be Attomy inſtead of Gar- 
diner, who was Attomp upon Reco, and wyether this was a 
failure 02 not of the Recow, was the queſtion. 

It was ſaid on the Defendants ſide, that it was ſuch a vatf- 
ance, that it made it quite another Aion ; and on the Plain⸗ 
tiffs ſide it was ſaid, that an immaterial vartance will not pꝛe⸗ 
judice where the ſubſtance is found, 7 H. 4. 1. Bro: Failure, pl. 2. 
I5, Curia adviſare vult. 


Foreſt qui tam, Wc. verſus Wire. 


Action lyes 
in the EBT upon the Statute of 5 Eliz. cap.4. fo uſing the Trade 
Courts at of a Silk Weaver in London, not having been an Ap- 


ys pentice ſeven pears; the Action was bzought in this Court, and 
eee or laid in London, and tried by Niſi prius, and a Qerdic fo2 the 
5 Eliz, but Defendant 3 and now the [Plaintiff to pꝛevent the payment of 
not an In- Coſts, moved by Mz. Ward againſt his own Action, and (aid, 
formation. that it will not Iye upon this Statute in any of the Courts 
3 Cro. 316. gf Weſtminſter; koz tis not onlp to be laid (as here) in the 
pꝛoper County, but tis to be bzought befoze the Juſtices in their 
Seſſions, and this is by foꝛce of the Statute made 31 Eliz. cap. 4. 
and 21 Jac. cap. 4. Which Enacts, That all Informations upon 
Penal Statutes muſt be brought before the Juſtices of the Peace, 

in the County where the Fact was committed. 


2 Cro. 178. 3 : 
5 5 By But the Court were clear of * Opinion, That the Action 


the Opinion may be bꝛought in anp of the Tourts of Weſtminſter, who have 


f Rolls, Cro. : SE 2 
Gur. 112. © a concurring Juriſdiction with the Juſtices, and lo they laid it 


hath been often reſolved. 


Attorny 


— — —— 
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Attorny General verſus Alſton. 


A N Inquiſition upon an Accompt ſtated went out to inquire where che 
FK what Lands one Havers had in the twentieth year of this Kings Title 
King, 02 at any time ſince, he being the Recetver General in is not pre- 
the Counties of Norfolk and Huntingdon. cedent to 
The Jury found that he was ſeiſed of ſuch Lands, ec. where: = of the 
upon an Extent goes out to feiſe them into the Kings Hands, ©, 
foz payment of 1 100 l. which he owed to the King. Lands orhas 
und that he was ſeiled of thoſe Lands in 20 Car. 1. which was ſhall not be 
befoze the Debt contracted with him, and that he became a Bank: liable by 
rupt likewiſe befo2e he was indebted to the King, and thereup. che Statute 
on theſe Lands were conveyed to the Defendant by aſſignment -_ 1366 
from the Commiſſioners of Bankrupcp, ko; the Debt due to 
him from Havers, abſque hoe that he was ſeiſed of theſe Lands at 
the time he became indebted to the King. 


The Attorny General replies, That he was ſeiſed of thefe Lands 
befoze the Commiſſon of Bankrupcy iffued, and befoze he be- 
came a Bankrupt, and that at the time of his Seifin he was 
Receiver, and accountable fo2 the receipt to the King, and being 
ſo ſeifed in the 2oth year of this pꝛeſent King, he was found in 
Atrear 1100 1. fo? the payment whereof he was chargeadle by the 
Statute of the 13 Eliz. cap. 4. Which ſubjects all the Lands of a 
Receiver which he hath or ſhall have in him during the time he 
remains accomptable, and (o pꝛays that the Kings Hands may not 
be amoved; To this the Defendant demurred. 


And Sawyer fo2 him held, that the Replication was ill both in 
koꝛm and Subſtance. 

1. Jt doth not appear that the Defendant continued Receiver 
from the time he was firſt made, as it ought to be, o2 elſe that 
he was Receiver during his Life; fo2 if a Man is Receiver to 
the King, and is not indebted but is clear, and ſells his Land 
and ceaſes to be Receiver, and afterwards is appointed to be 
Receiver again, and then a Debt is contraced with the King, 
the fozmer Sale is good. 

2, The Replication is a departure from the Jnquiſition, which 
is the Kings Title, fo2 the Lands of which Jnquiry was to 
be made, were ſuch which Havers had 20 Car. 2. And the De⸗ 


fendant ſhews that Havers was not then ſeiſed thereof, but makes 
a good 


* 
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Quer. 


Pl. Com. 321. 
Dyer 160. 


a good Title to himſelf , by Jndenture of Bargain and Sale 
made to him by the Commiſſioners of Bankrupcy, and ſo the 
Attorny General cannot come again to ſet up a Title pzece- 
dent to the Defendant, fo2 that is a departure; tis enough 
fo2 the Defendant that he hath avoided the Kings Title, as 
alledged; and though My, Attorny is not bound to take Jſſue up- 
on the Traverſe, yet he cannot avoid waveing both the Title of 
the Defendant and the Ring, by inſiſting upon a new matter. 


Jt was agreed, That the King had two Titles, and might 
either have bzought his Jnquiſitton gzounded upon the Debt 
ſtated, oz upon the Statute of the 13th of Eliz. upon Ha- 
vers his becoming Receiver; but when he hath determined his 


Election, by grounding it upon the Debt ſtated, he cannot af- 


terwards have recourſe to the other matter , and bzing him ta 
be liable from the time of his being Receiver; as if an Inqui⸗ 
ſition goes to inquire what Lands the Oebto2 of the King had 
ſuch a day when he entred into a Bond, ik there be an anſwer 
given to that, Mz. Attorny cannot afterwards let up a pzecedent 
Bond, becauſe tis a departure, and the Statute it ſelf veſts 
no Eſtate in the King, but makes the Receivers Lands lyable 
as if he had entred intred into a Statute Staple. 

The Jnquiſition theretozz ſhould have been grounded upon 
the Statute, and then the Defendant might Have pleaded the 
Act of Indempnity, of which he might have the benefit, but if 


not he may be let into the Equity of the Statute of the 33 H. 8. 
cap. 39. which gives liberty to Purchaſers to have contribution, 


and to plead ſufficient matter if they have any in diſcharge of 
the Debt. 


But on the other fide it was laid that the Replication was 
good, fo2 ik the Sale was after his being Receiver, though 
befoze he became indebted, yet by the Statute of the 13 Eliz. the 
Lands are ſubject to a Debt contracted afterwards, becauſe ie 
hath a Retroſpec to the time he was firſt Receiver. 

By the Common Law both the Body and Lands of the Kings 
Debto2 were lpable from the time he became indebted; but 
becauſe ſuch Debtoꝛzs oftentimes ſold thoſe Lands which they 
had whilff they were Officers, and ſo the King was defeated , 
therefoze was this Statute made to ſupply that defea of the 
Common Law, by which Statute all the Lands he had at any time 
during his continuance in the Dffice were made lyable. 

And though it may be objected, That becauſe of this Jnqui- 
ſition the King is limited to a time, Viz. that inquiry ſhould — 
made 


— 
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made what Lands Havers had in the 2oth year of the King, vet it 
was laid the Inquiry may be general. 

The Elegit anciently left out the time, becauſe the Law doth 
determine from what time the party doth become lyable; ſo that 
the queſtion is about the King's Title, which if it appear to 
pꝛecede that of the Ter-tenant, then the King's Hands are not to 


be amoved; and thereupon Judgment was pꝛaped fo2 him, Bro. 
Prerogative 59. Curia adverſare vult. 


Barker verſus Kcat. 


Na Special Uerdic in Ejectione firmæ, the Jury made a p<pry4c- 
ſpecial Conclusion by referring to the Court, whether there on of aPep- 

was a good Tenant to the Præcipe 02 not, which was made per Corn a 
by a Bargain and Sale, but no Monp paid, no2 any Rent re- good con- 
ſerved but that of a Pepper Cozn, to be paid at the end of ſix ſideration 
Months, upon demand, and the Releaſe and G2ant of the Re- e 8 
verſion thereupon was only fo2 divers good Conſiderations. 223 

The Dueſtion was if this Leaſe upon which no Kent was te- che Præcipe. 
ſerved, but that of a Pepper Con, be executed by the Statue of Mod. Rep. 26: 
Uſes 02 not, if it be, then there is no need of the Entry of the . * 
Lefſee, koz the Statute will put him in actual poſſeſſion, and jones ). 
then the Inheritance by the Keleaſe oꝛ O2ant of the Reverſſon 1 
will pals. | „ 

But if this Leaſe be not within the Statute , becauſe no Uſe 
can be raiſed fo2 want of a Conſideration, then it muſt be a Con- 
veyance at the Common Law, and ſo the Lefſee ought to make Lic. Sea. 465. 
an actual Entry as was always uſual befoze the making of the © Li.. 46. b. 
Statute. 


Derjeant Waller and Maynard argued that here was no Con- 
ſideration to raiſe an Uſe, fo2 the reſervation of a Pepper:Cozn 
fs no p2ofit to the Leſſoz, tis not a real and good Rent; Foz 
ſo (mall and trivial a matter is no Conſideration, fo2 that which 
muſt be a good Conſideration ought to be Wony, oz ſome other 
valuable thing. | = 

Then this Conveyance is not executed by the Statute of 
Ciſes, and if ſo tis not good at the Common Law, it being 
only a Leaſe fo2 years, and no Entry, Without which there 
can be no poſſeſſion, and ff not then there can be no Reverſion 
upon which the Releaſe may operate, tis only an interreſſe ter- 
mini, and ſo was the Opinion of my Loꝛd Coke ſince the * making Co. Lic. 270. 
of this Statute. 

R K And 
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1 Leon. 194, 
195. 


Cro. Car. 1 10, 


Pl. Com. 308. 
Dyer 146. b. 
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And that no Uſe was raiſed here, the Caſe of my Lozd Pa- 

get was cited, to which this was compared; My Low being 
ſeiſed in Fee, Covenanted to ſtand ſeiſed to the Uſe of Tren- 
tham and others, in conſideration of payment of his Debts out 
of the Pꝛoſits of his own Eſtate, this was adjudged a void (ſe, 
becauſe there was no conſideration on Frentham's part to raiſe 
it, the Pony appointed to be paid, being to be raiſed out of the 
Profits of my Loꝛds Eſtate. 

The Words of the Leaſe are Demiſe, Grant, Sc. which are 
Wows at the Common Law, Co. Lit. 45. b. and tis not poſſible 
that a future erecutozp Conſideration ſhould raiſe a pꝛeſent Uſe, 
fo2 the Pepper Cozn is not to be paid till the end of ſix Months; 
and as this Conſideration is erecutozy, ſo it is contingent too, 
fo2 the Leſſo might have releaſed befoze the expiration of the 


fix Months. f ; 
Tf the Caſe ok Lutwitch and Mitton be objected, Where it 


was reſolved by the two Chief Juſtices and Chief Baron, that 


upon a Deed of Bargain and Sale of Lands, where the Bar⸗ 
gainee never entred, and the Bargainoz reciting the Leaſe, did 
grant the Reverſion expectant upon it; that this was a good grant 
of the Reverſion, kꝛom which the Poſſeſſion was immediately di⸗ 
vided, and was executed and veſted in the Bargainee, by vir- 
tue of the Statute of Ales. 

This is no Dbjecton to the purpoſe, becauſe in that Caſe 
the Bargainoꝛ was himſelf in actual poſſeſſion, 

So that if there be no good Tenant to the Pecipe in this 
Caſe, though all that joyn in it are Eſtopped to ſay ſo, yet the 
Tenant in Tail who comes in above, is not barred, 5 H. 5. 9. 


But on the othe ſive it was ſaid, that the Leſſee was in pol⸗ 
ſeſſion by the Statute, fo2 the TUo2d Grant being in the Leaſe, 
and the reſervation being a Pepper Con, that will amount to 
- 1 and Sale, though it hath not thoſe pꝛeciſe wozds in tt, 

O. 94. 

But if it ſhould not, pet another Uſe may be averred than 
what is in this Leaſe, like Bedel's Caſe, 7 Co. 40. b. here a 
Man in conſideration of Fatherly Love to his eldeſt Son, did 
codenant to ſtand ſeifed to the Uſe of him in Tail, and after- 
wards to the uſe of his ſecond Son ; there, though the conſi⸗ 
eration refpeced his eldeſt Son only in TUo2ds, pet a conſide- 
ration which is not repugnant to it, may be averred ; and though 
an Entry is not found, pet it ſhall not be intended, ſince the Ju- 
ty have not found the contrary. 


North 


— 
— 
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North Chief Juſtice, At firſt when this ſozt of Conveyance 
was uſed, the Leſſee upon the Leaſe fo2 a year, did always make 
an actual Entry, and then came the Releaſe to convey the Re- 
verſion ; but that being found troubleſome, the conſtant ]2acnice 
was to make the Leaſe fo2 a year, by the Deed of Bargain and 
Sale, fo2 the conſideration of five ſhillings oz ſome other ſmall 
ſum, and this was held and is fo ſtill to be good without any 
acual Entry, and the Bargaine thereby ts capable of a Releaſe = Cro. 60. 
(though he cannot bzing an Acton of Treſpaſs without Entry) 
fo2 when Monp is the Conſideration of making the Bargain 
and Sale, tis executed by the Statute of Uſes, and ſo the Re- 
teaſe upon it is good; but if the Deed be not executed, tis 
otherwiſe. : 
But this being to ſuppozt a Common Recovery, was to be fa- Antes Addi- 
voured ; and therefoze the Court took time to confider till the ſon u Or- 
next Term; and then 


The Chief Juſtice ſaid, That if a real Action be bꝛought 
againſt A. who is not Tenant to the Præcipe, and a Recovery 
be had againſt him, the Sheriff can turn him out who is in pol⸗ 
ſeſſion; but if he who is not in poſſeſſion comes in by Uoucher, 
he fs eſtopped to ſay afterwards that he was not party to the 
Writ, ſo that he who is bound muſt be Tenant o2 Uouchee, o: 
claim under them. | 

Convepances have been altered, not (ſo much by the Know: 
ledge of the Learned, as by the Jgnozance of UAnskilful Men 
in their Pꝛokeſſion. 

The uſual Conveyance at Common Law, was by Feofiment, 
to which Livery and Seiſin were neceſſary, the Poſſeſſion being 
given thereby to the Feoffee 3 but if there was a Tenant in Antes Lord 
Poſſeſſion and ſo Livery could not be made, then the Reder. . 
ſion was granted, and the particular Tenant always attozned , 
and upon the ſame reaſon: it was that afterwards a Leaſe and 
Releaſz was held a good Conveyance to paſs an Eſtate, but at 
that time it was made no queſtion but that the Leſſee was to be 
in actual Poſſeſſion befoze the Releaſe. 

Afterwards Ales came to be frequent, and Settlements to 
Cſes were very common, by reaſon whereof many inconvent- 
encies were introduced, to pzevent which the Statute of the 
27th of H. 8. was made, by which the Uſe was united to the 
Poſſeſſion 3 fo2 befoze that Statute Ales were to be executed ac⸗ 
coding to the Rules of Equity, but now they are reduced to the 
Common Law, and are of moze certainty, and therekoze are to 


be conſtrued accoding to the Rules of Law, 
Kk 2 At 


— 
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Nota. 


At the Common Law when an Eſtate did not paſs by Feffo- 
ment, the Leſſoz o: AGendoz made a Leale fo2 years, and the 
Lefſce acually entred, and then the Leſſo2 granted the Reverſtion 
to another, and the Leſſee attomed, and this was good. 

Afterwards when an Inheritance was to be granted, then al- 


ſo was a Leaſe fo2 years yſually made, and the Leſſee entred 


as befoze, and then the Leſſo2 releaſed to him, and this was 
good. 

But after the Statute of Uſes, it became an Opinion, That 
if a Leaſe fo2 years was made upon a valuable Conſideration, 
a Releaſe might operate upon that without an actual Entry 
of the Leſſee, becauſe the Statute did execute the Leaſe and raf- 
ſed an Uſe pꝛeſently to the Lefſee, Sir Francis Moor Serjeant 
at Law was the firſt who pꝛactiſed this way. 

But becauſe there were ſome Opinions that where Convey- 
ances may enure two ways, the Common Law ſhall be p2efer- 


red, unleſs it appear that the party intended it ſhould paſs by 


the Statute, thereupon the uſual courſe was to put the Tlozds 
Bargain and Sale into the Leale fo? a Pear, to bing it within 
the Statute, and to alledge that the Leaſe was made to the 
intent and purpoſe that by the Statute of Aſes the Lefſee might 
be capable of a Releaſe ; but notwithſtanding this, Mz. Noy 
was of the Dpinion, That this Conveyance by Leaſe and Re- 
_ could never be maintained without the actual Entry of the 
eſſee. 

This Caſe goes farther than any that ever pet came into 
Judgment, fo2 Monp is not mentioned here to be the Conſide- 
ration, o2 any thing which may amount to it, unleſs the Pepper 
Com, which he held to be a good Conſideration. 

The Leaſe and Releaſe are but in nature of one Deed, and 
then the intent of the Parties is apparent that it ſhould paſs by 
the Satute, and eo inſtanti that the Leaſe is executed, the Re- 
ſervation is in fo2ce. | 

The Caſe put by Littleton in Sect. 459. is put at the Com- 
mon Law, and not upon the Statute: where he ſaith, That if 
a Leaſe be made fo2 years, and the Leſſoz releaſeth all his Right 
to the Leſſee befoze Entry, (uch Releaſe is void, becauſe the 
Leſſee had only a Right and not the Poſſeſſion, which my Loꝛd 
Coke in his Comment upon it, calls an intereſſe rermini, and 
that ſuch Releaſe ſhall not enure to enlarge the Eſfate without 
the Poſſeſſion, which is very true at the Common Law, but not 
upon the Statute of Ules. 


And 
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And therefoze Judgment was given by the whole Court, that Judgment. 

the Mod Grant in the Leaſe will make the Land paſs by way of 

Uſe; that the Reſervation of a Pepper Com was a good con- 

ſideration to raiſe an Uſe to ſuppozt a Common Recovery; that 

this Leaſe being within the Statute of Uſes, there was no need 

of an actual Entry to make the Leſſee capable of the Releaſe ; 

fo2 by vertue of the Statute he ſhall be adjudged to be in acual 

poſſeſſion, and fo a good Tenant to the Præcipe; and Judg- 

ment was given accozdingly in Michaelmas Term following. 


——— 
2 


Kendrick verſus Bartland, 


ÞE Plaintiff bꝛought an Action on the Caſe fo2 ſfopping Continuando 
the Water going to his Mill with a Continuando, &c, laid after a 
The Defendant pleads that the ſtopping was contra volunta- Nuſance a- 

tem, and that tali die, which was betwien the fir and the laſt e ag 

day laid in the Continuando, the Plaintiff himſelf had abated the wan e. 

Nulance, and ſo he had no cauſe of Aaion. cenmexed for 

5 what was 

To this Plea the Plaintiff demurred, and Serjeant Baldwyn, done before 

who argued to maintain the Plea, did not relye upon that part 

of it where the Oetfendant ſaith, that the ſtopping of the Ua. 

ter was involuntary, becauſe he doing the thing it could not be 

contra voluntatem; but the Queſtion would be whether the Plain: 

tif had any cauſe of Action to recover damages after the Abate⸗ 

ment of the Nuſance ; and he ſatd that he had abated it befo2e 

the Action bꝛought, and counted fo2 damages after the Abatement, 

fo2 which he had no Cauſe of Acton, and this he had confeſſed by 

his Demurrer. 


But the Court were of Opinion, that it was not a good 

Plea, and took this difference between a Quod permitrat, oz 

an Aſſize fo: a Nuſance, and an Acion on the Caſe fo2 the 

ſame; fo2 the end of a Quod permittat o2 an Aſſiſe was to abate 

the Nuſance, but the end of an Action on the Caſe was to re⸗ 7618 

cover damages; therefoze though the Nuſance was removed 

the Plaintiff is intituled to His damages that accrued befoze ; 

and tis uſual in Actions of this nature to lap the * Continuando Sid. 3 9 

fo2 longer time than the Plaintiff can prove, but he ſhall have 

damages fo2 what he can pꝛove, and ſo here he ſhall recover the 

damages which he ſuſtained befoze the Abatement ; And thereupon 

Judgment was given fo2 the Plaintitf. 
| Walwyn 


. 


| 
| 
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Walwyn verſus Awberry, and others. 


Tythes of a ſpaſs fo2 the taking and carrying away of four Loads of 
Rectory F TUheat, and four Loads of Rye, &c. 
ſhall nor be The Defendants juſtifie, fo2 that the Plaintiff is Recto2 of the 


_— ed Rego imp2opriate of B. and that the Chancel was out of Repair, 
pairs of the AND that the Biſhop of Hereford, after Monition firſt given to 


Chancel. the Plaintiff, had granted a Sequeſtration of the Tythes of the 


Mad. Rep. 258. Rectozp fo2 the repairing the Chancel 3 and that the Defendants 


were Churchwardens of the Pariſh ; and that the particulars 
mentioned in the Declaration were Tythes belonging to thePlain- 
tiff as Reco? afozeſaid 3 and that by vertue of the ſaid Commiſſion 
they took the ſame fo? repafring of the ſaid Chancel, and that foꝛ 
theſe Tythes ſo taken they had accounted to the Biſhop. 

To this the Plaintiff demurred. 

The Queſtion was, whether an Jmpzopzfate Rectozy be charge- 
able fo2 the Repairs ot the Chancel by the Sequeſtration of the 
Tythes by the Biſhop: and thoſe who argued in the negative 
fo2 the Plaintiff could not deny, but that Church Reparations 
did belong to the Eecleſtaſtical Courts, and that as often as Pꝛo⸗ 
hibitions have been pꝛaped to that Jurisdicton, Conſultations 
have been as often granted; notwithſtanding in many Caſes 
the Rates fo2 ſuch Reparations have been very unequally im- 
poſed, and the reaſon is becauſe thoſe Courts have oziginal Ju- 
risdidion of the Matter. 

It was admitted alſo, that Pariſhioners are bound to repair 
the Church, and the Reco2 the Chappel, and in this reſpea of 
their Lands; and therefoze if a Man hath Lands in one Town 
and dwell in another, he ſhall be contributozy to the Reparatfon of 

that Church where his Lands are, and not where he inhabits. 

And that all this was by the common Cuſtom of England long 
befoze the making of the Statute of 31 H. 8. cap. 13. by which 
Parſonages were made Lay Fes but then it muſt be under- 
ffood that this was no real Outy incumbent upon them, but was 
a perſonal burden fo2 which every Pariſhioner was chargeable 
pMopottionably to the quantity of Land which he held in the Pa⸗ 
riſh ; in which Caſe if he refuſed to be contributozy the Oꝛdinary 
did never intermeddle with the poſſeſſions, but always pꝛoceeded 
by Eccleſiaſtical Cenſures, as Ercommunication of the Party re- 


fuſing, which is the pꝛoper remedy. 
Pub 


— 4 
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But in caſe of an Appꝛopziation in the Hands of an Eccleſi. 
aſtical Cozpozation, as Dean and Chapter, &c. there if a Refuſal 


be to contribute to the Repairs, the Ozdinary may ſequeſfer ; and 


the reaſon is becauſe a Cozpozation cannot be excommunicated. 

The Dypinary may alſo ſequeſter in things of Eccleſtaſtical 
Cognizance, as if the King do not pꝛeſent; ſo he may take the 
_ Paofits within the fix Months, that the Patron hath to pꝛeſent, 

and apply them to the Paſto2 of the Church by him recommend- 
ed, becauſe the Dwdinary hath a p2oviſional Superintendency of 
the Church; and there is a neceſſity that the Cure Could be ſup- 
plyed until the Patron doth pzeſent, and this is a kind of Se- 
queſtration. 

But tn ſome Caſes the Oꝛdinary could not ſequeſter the Pꝛo⸗ 
fits belonging to Spiritual Perſons, though he was lawfully 
entituled to them fo2 a particular time and purpoſe : Foz by 
the Statute of 13 Eliz, cap. 20. tis Enacted, That if a Parſon 


make a Leaſe of his . for a longer time than he is reſident. 


upon it, that ſuch Leaſe ſhall be void, and he ſhall for the ſame 
loſe one years Profits of his Benefice, to be diſtributed by the Or- 
dinary amongſt the Poor of the Pariſh. 

Now he had no Remedy to recover the Years Pzofits, but in 
the Eccleſiaſtical Court; he could not ſequeſter, and to give him 
Authozity ſo to do a ſupplemental Statute was made five years 
afterwards in the 18ch year of the Queens Reign cap. 11. by 
which Power is given him to grant a Sequeſtration; ſo that if 
he could not ſequeſter in a Caſe of which he had a Jurisdfaion 
by a pꝛecedent Statute, a fortiori he cannot in a Cale exempted 
as this is from his Jurisdicaion. | 

But admitting a Sequeſtration might go, then this inconvent⸗ 
ency would follow, that if other Lands ſhould be ſequeſtred fo2 
the ſame purpoſe, the koꝛmer Sequeſtration could not be pleaded 
to diſcharge them, becauſe the intereſt is not bound thereby, no 
mote than a Sequeſtration out of Chancery is pleadable to an 
Action of Treſpaſs at the Common Law. | 

This Caſe cannot be diſtinguiſhed from that of Jefferies in 
5 Co. and from what the Civilians teſtified to the Court there, 
viz, That the Churchwardens and greater part of the Pariſhioners 
upon a general warning given may make a Taxation by Law, but 
the ſame ſhall not charge the Land, but the perſon in reſpect of 
his Land; fo that tis he that is chargeable and may be ercont- 
municated in caſe of refuſal to contribute, but his Lands cannot 
be ſequeſtred, becauſe tis not the buſineſs of the Dwinary ts 
meddle with the tempozal poſſeſſions of Lay-men, but to p2oceed 


againſt them by Eccleſiaftical Cenſures; and the _ 
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Vaugh. 327. 


Lands may be as well ſequeſtred fo2 the Repairs of the Church, 
as the Lands of the Impꝛopꝛiatoz fo2 the Repairs of the Chap⸗ 
pel ; fo2 which Reaſons it was held that a Sequeſtration would 
not lie. | 


But on the other ſide it was (aid, that befoze the making of the 
Statute the Recto2 was to repair the Chancel under pain of Se- 
queſtration, which the Dwdinary had power to grant in caſe of 
refuſal ; and that his Authozity in many Caſes was not abzidged 
by the Statute : The Caſe ok Parry and Banks was cited, where 
in the 24th Pear of H. 8. a Parſonage was appꝛopziated to the 
Deanary of St. Aſaph, and a Uicaridge endowed, which the Bi⸗ 
ſhop diſſolved in the 24th Pear of Queen Elizabeth, and Parry 
pretending that notwithſtanding this Diſſolution it was in the 
Kings Þands by lapſe obtained a Pꝛeſentation; and it was re- 


ſolved that after the Statute of Diſſolutions, which made Par- 


ſonages Lay Fees, the Oꝛdinarp could not diſſolve the Utcartvge 
where the Parſonage was in a Tempozal Hand, but being in 
that Caſe in the Hands of the Dean, he might. 

The Reco? is to repair the Chancel, becauſe of the Pꝛoſits of 
the Glebe, which is therefoze- Onus reale impoſitum rebus & per- 
ſonis; and of that Opinion was Johannes de Arkin, who wote 
100 years befoze Lynwood, where in fol. 56. he ſaith, That if the 
Chancel was out of repair it affected the Glebe. 

And that the Conſtitution of the Canon Law is ſuch will not 
be denied, and ik ſo Canons being allowed, are by uſe become 
parcel of the Common Law, and ate as much the Law of the 
Kingdom as an Ac of Parliament, fo2 what is Law doth not 
ſuſcipere magis aut minus. 

Several Caſes were put where the Biſhop doth intermeddle 
with the P2ofits of a Parſonage, as in the Caſe of a Seque- 
ſtration upon a Judgment obtained againſt a Spiritual Perſon, 
where a Fi. Fa. is direded to the Sheriff upon that Judgment, 
and he returns Clericus beneficiatus non habens Laicum feodum; 
fo2 which reaſon he cannot meddle with the Pꝛolits of the Glebe, 
but the Biſhop doth it by a Sequeſtration to him directed. 

He map likewiſe retain fo2 the ſupply of the Cure and pay only 
the reſidue, which hath been omitted on the other ſide. 

As the Ddinary might diſſolve a Cicaridge endowed where the 
Parſonage was in the Þands of a Dean, ſo he may ſequeſter an 
Appꝛopꝛiation in any Spiritual Perſon 3 and there is no Statute 
which exempts an Jmpzopziation from ſuch a Sequeſtration, be⸗ 
cauſe tis onus reale at the Common Law; and as the Lay Im⸗ 
pzopttato? may ſue fo: Tythes and receive them as _— 
making 


— 
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making this Statute; tis as reaſonable ſince he hath the ſame 
advantage that he ſhould have the ſame Charge, and the rather 
becauſe the ſaving in the Statute of 31 H. 8. cap. 13. doth till 


continue the ſame Authozity the Biſhop had befoze, though the 


poſſeſſion was thereby given to the King. 

The Moꝛds of which are, viz. Saving to all and every perſon, 
Ge. ſuch Right which they might have had as if the Act had not 
been made, which muſt be the Bight of the Dwdinary and of no 
other perſon. 

An Impꝛopziatoz pays Spnovals and Pꝛocurations as well as 
an App2opetation in the hands of Eccleſiaſtical Perſons, and it 
would be very inconvenient if a Sequeſtration ſhould not lie 
which would quicken them moze than an Excommunication; 
and it was laid, that in England there were above 1000 Appꝛo- 
pztations belonging to Cozpozations aggregate, as Deans and 
Chapters, which could not be excommunicated ; and if the Bf- 
ſhop could not ſequeſter, then there was no remedy to repair 
_ — —* Foz which Reaſons Judgment was pꝛaped fo2 the 

ekendant. 


But the whole Court, beſides Juſtice Atkins, held that the Lay 
Impꝛopziation was not to be ſequeſtred fo2 the Repairs of the 
Chancel : And the Chief Juſtice ſald, that the Repair of the 
Chancel was an Eccleſiaſtical Cauſe, but that the Renozy and 
Impꝛopꝛiatoꝛ were Lap, and not to be ſequeſtred as the poſſeſſions 
in the Hands of Eccleſiaſtical Cozpozations may, which he did 
agree could not be excommunicated, but the perſons who made 
up ſuch Coppozation might. 

And as to the Sequeſtration upon a Judgment it made nothing 
fo2 the Matter to entitle the Oꝛdinary to a Sequeſtration in this 
Caſe, becauſe what he doth in that is in the nature of a tem- 
poꝛal Officer; fo2 the Sequeſtration is like the Fieri Facias, and 
being direged to the Biſhop, he is in that Caſe (if he may be ſo 
called) an Eccleſiaſtical Sheriff, and by virtue thereof may do 
as the Sheriff doth in other Caſes, that is, he map ſeiſe Eccle- 
ſiaſtical things and ſell them, as the Sheriff doth Tempozal things 
upon a Fieri Facias ; but tis to be obſerved that he muſt return 
Fieri feci, and not Sequeſtrari feci upon this TUrit. 

And as to the Saving in the Statute, that doth not alter 
the Caſe; fo2 if any Right be thereby (ſaved, tis that of the 
Parſon, fo2 the Pariſhioners have no right to ſit there 3 indeed 
the Uicar may, becauſe he comes in under the Parſon. 

So that this Caſe is not to be put as at the Common Law, 


but upon the Statute of Diſſolutions, by vertue whereok the 
L ! Reco2y 


— 
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' Reaozy being in the Hands of a Lay Perſon is become a Lay 


Judgment. 


Fee, and ſo cannot be ſubject to a Sequeſtration 3 if it ſhould, 
the next ſtep would be that the Biſhop would increaſe Uica- 
ridges as well in the Caſe of an IAmpꝛopꝛiation as Appzopeiation, 
which would leſſen the poſſeſſions of luch as have purchaſed under 
the Ad. 


But Juſtice Atkins was of a contrary Opinion; he laid that 
it was agreed by all that an Jmp2zopziato2 is chargeable with the 
Repairs of the Chancel 3 but the Charge was not perſonal but 
in regard of the pofits of the Impꝛopꝛiation, which are oꝛiginally 
the Debtoz accozving to the firſt Donation. That the pzimarp 
Rights of Recozies are the perfozmance of Divine Service and 
the Repairs of the Chancel, and that the Profits, which are 
ober and above, muſt then go to the Jmp2pztato2, and are to be 
eſteemed then a Lay Fe; but that thoſe Duties are the firſt 
Rights, and therefoze muſt be firſt diſcharged. 

That this Right, this duty of Repatring was certain, and 
therefo2e ſhall not be taken away by Implication, but by expꝛels 


Wows in the Ac, which ik wanting ſhall remain ſtill, and the 


Parties ſhall be compelled to repair under the ſame Penalties as 
bekoze. 

But admitting it ſhould be taken away, pet the ſaving in the 
Act extends to the Right of the Pariſhioners, which is not to ſit 
in the Chancel, but to go thither when the Sacraments are ad⸗ 
miniſtred, of which they are depzived, when tis out of Repair; 
no? can they have the uſe of the Church which p2operly belongs to 
them, becauſe when the Chancel is out of Repair it not only 
defaces the Church, but makes it in a ſhozt time become rut- 
nous. 

Pe denied that a Sequeſtration in Chancery cannot be pleaded 
to bart a Treſpaſs at the Common Law 3 foz ik it be (aid that the 
Chancery have iſſued ſuch Sequeſtrations it will be as binding 
as any other J]Noceſs iſſuing accowing to the Rules of the 
Common Law. 

And he alſo denied the Caſe put by the Chfef Juſtice, that 
the Lands of the Pariſhioners might as well be ſequeſtred fo2 the 
repair of the Church as thoſe of the Impꝛopziatoꝛ fo2 repair of 
the Chancel, becauſe the Pꝛoſits of the Redoꝛy might oziginally 
be ſequeſtred, but the Lands of the Partſhioner could not; and 
ſo the Caſes are quite different. 

But in Eaſter Term following Judgment was given againſt 
the Defendant upon the point of Pleading, which the Court all 


agreed to be ill. 
| 1. The 


— 
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I The Defendants ſhould have averred that the Chancel was 
out of repair. 


2, That no maze was taken than what was ſuffictent fo2 the 
repair thereof, 

3. Foz that the Plaintiff had declared fo2 the taking of ſe- 
veral ſo2ts of Ozafn 3 and the Defendant juſtifies the taking but 
of part, and ſaith nothing of the reſidue, and ſo tis a Diſcon: 
tinuancez and the general Mods quoad refiduum tranſgrefſio- 
nis will not help, becauſe he goes to particulars afterwards and 
doth. not ennumerate all; and thereupon Judgment was given 
accoꝛdinglyp. 


Edwards verſus Weeks. 


Sſumpſit. The Plaintiff declared that the Defendant in parol di 
conſideration that the Plaintiff at his Requeſt had exchanged charge 
Poles with him, pꝛomiled to pay him 5 1. and he alledged a bzeach good be- 
in the Non perkoꝛmance. fore breach 
The Defendant pleads that the Plaintiff befoze any Aaion 5 Promiſe, 
bꝛought, diſcharged him of his Pꝛomiſe: And upon a Demurrer eee 
the Queſtion was, whether after a bzeach of a Pꝛomiſe a parol 1a Rep 262. 
diſcharge could be good? The Caſe ok Langden and Stokes Cro.Car.383 
was an Authozity that ſuch a diſcharge had been good befoze d. 93. 
the breach : viz. The Defendant pzomiſed to go a Uotage, the 
breach was alledged in Non⸗perkozmance; and the Defendant 
pleaded that befoze any breach the Plaintiff exoneravit eum ; 
and upon Demurrer it was held good befoze the beach. 
But here was no time agreed fo2 the payment of this 5 1. 
and therefoze it was due immediately upon Requeſt, and not 
being paid, the Pꝛomiſe is bzoken, and the parol diſcharge can⸗ 
not be pleaded; and of that Opinion was all the Court, and 
Judgment fo2 the Plaintiff, Nil, &c. 


Quzre. Jf had pleaded ſuch a diſcharge befoze any requeſt of 
payment, wheher it had been good. 


”. 
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Arris & Arris verſus Stukely. In Scaccario. 


Indebitatus Ndebitatus aſſumpſit fo2 200 l. in Mony had and received to 
Aſſumpſit the uſe of the Plaintiffs : Upon Non aſſumpſit pleaded, the 


_ ior Jury find a Special Uerdic to this effect ; viz. They find that 

3 King Charles the Second did on the 17th day of Auguſt in the 

fits of an F2tÞ pear of his Reign, by his Letters Patents under the great 

Office, tho Seal, grant unto the Defendant and another the Office of Comp- 

no contract troler of the Cuſtoms at the Pozt of Exceſter, durante bene pla- 

cito; that the other perſon died; and that the King afterwards 

by other Letters Patents bearing date primo Man in the 21ſt 

year of his Reign, did grant the ſaid Office to the Plaintiffs, 

which was two years befoze this Adion bꝛought; and that the 

Defendant fffll and fo2 ſeven years paſt had exerciſed the lame 

on pꝛetence of a Right by Survivorſhip, and received the Pyofits 

thereof ; but whether upon the whole Matter the Oefendant made 

any ſuch Pꝛomile as in the Declaration, they did not know, Et 

petunt adviſamentum Curiæ in præmiſſis ; and if upon the Mat⸗ 

ter ſo found the Court ſhall be of Opinion that the Defendant 

made ſuch Pꝛomiſe, then they ſay, that he did make ſuch Pꝛo⸗ 

mile and aſſeſs damages occaſione præmiſſorum in narratione 
mentionat' ad 100 l. and Cofts to 53 s. and 4 d. &c. 


Winnington Sollicito2 argued, that the firſt Patent was de⸗ 
termined by the death of one of the Patents, and then the lecond 
Patent takes effec, and (o the Plaintiffs have a good Title; 
fo2 there ſhall be no Surbivozchip of an Office of Truſt, no not 
if the Dffice had been granted to two fo! their Lives, ff it be 
not ſaid, to the Survivo2 of them, 11 Co. 34. Auditor Curles 
Caſe ; and ot that Opinion was the Court clearly. 


But Pollexfen fo the Defendant laid, that he agreed that 
Point, but that the Plaintiffs Patent was not good; fo2 though 
there be a general Non obſtante of all the Statutes in it, yet 
there ought to have been one in particular againſt the Statute 
of 14 R. 2. cap. 10. which Enacts, That no Cuſtomer or Comp- 
21 H. 6. c. 5. troler ſhall have any Office in the Cuſtoms for his Life, but on- 
ly during the pleaſure of the King; which being made fo2 the 
12 Good, the King cannot by any Non obſtante diſpenſe 
th it. 


Jn 
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In many Caſes the diſpenſation of the King by a Non obſtante 
is good, as where a Statute p2eſcribes the fozn of the King's 
Ozant, where it doth not direaxly pꝛohibit a thing, but only under 
pain ef a Fozfeiture; but if it be direc and pro bono publico, 
there a Non obſtante is not good, and ſo is this Statute. 

De cannot diſpenſe with the Statute of 31 Eliz. egainſf Sy⸗ 
mony 3 fo2 the Party being diſabled by an Ac of Parliament + xx. 5 
cannot be enabled by a Non obſtante; he cannot difpence with : Ind. 120. 
the Statute of Leaſes of * Eccleſiaſtical Perſons, no2 with the +; co. 15. 


Jurisdiqion of the * Admiralty encroaching upon the Common R. =. 03. 


Law; fo2 the foundation of a Non obſtante is in the Kings Pꝛe⸗ 1 oe 2 

rogative, and is current in his Gzants ; but in thoſe Statutes the 4 Inſt. 153. 

Subject hath an intereft. : 
The Laws concerning Non obſtantes are none of the * ancient + pas Rep 

Laws of this Land, but bꝛought in by the Pope. The Book of 69. 7, 71 

2 H. 7.f. 6. b. and 7. did firſt give riſe to this erozbitant power; Tune 332: 

yet it is not the Opinion of all, o2 indeed of any of the Judges /« Sorrel 

then, as tis affirmed to be, fo2 Broke Pat. 45, 109. who atzidged eb 6 Colt 

that Caſe, took no notice of any Opinion of the Judges; pet Long; E. 4 

ſome grounding themlelves on that Book, affirm that the King 33- 3+ 

may diſpenſe with the Statute of the 23 H 6. cap. 8. which E⸗ 

nacns, That no Man ſhall be Sheriff for above one Year; and 

that therefoze a Patent granted by Ed. the 4th, to the Earl of 

Northumberland, to be Sheriff of the ſame County fo? Life, 

was held good, which is a plain miſtake, fo2 there never was 

any ſuch Reſolution, neither did the Judges make any determi⸗ 

nation upon that Statute, it was only a diſcourſe obiter by Rad- 

cliff (who was then one of the Barons of the Exchequer,) con- 

cerning the Statutes of the 14 E. 3. cap. 7. and of the 42 E. 3. 

cap. 9. which are only pzohibitozy , That no Sheriff ſhall continue 

in his Office above one year, but have not any ſuch Clauſe in 

them as the Statute of 23 H. 6. hath, which ſaith, That all Patents 

made to any to be Sheriff for above a year ſhall be void, any 

Clauſe or word of Non obſtante in any wiſe put in «ſuch Patent poſtea. 

notwithſtanding ; this was the miſtake of Baron Radcliff, who 

upon a ſudden Diſcourſe thought there might be ſuch Clauſes 

in thoſe fozmer Statutes of Ed. 3. and that notwithſtanding 

which, there being a Non obſtante in that Patent to thoſe Sta- 

tutes he held that to be a good diſpenſation of them; but tis 

plain there are no ſuch Clauſes in thoſe Statutes, and there- 

foze a Non obſtante to them is good, and which was the true 


reaſon why that Patent in H. the 7th's time was held good. 


2. Ano⸗ 


— 
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2. Another reaſon might be, becauſe the Office of Sheriff was 
grantable fo2 Life, and lo not within the reach of the Pꝛohibiti⸗ 
on by thole Statutes. 

3. But it if was, yet the P2oviſo in the Aa of Reſumptton , 
of 1H. 7. pꝛotedted that Patent, by which the King reſumed all 
Gꝛants made by E. 4. but pꝛovides fo2 the Earl's Gꝛant. 

But admitting the Statute of K. 2. and of H. 6. may be dil⸗ 

Dyer 352-2 penſed withal in this Caſe, pet it ſhould be more particular than 
93, in this Patent to the Plaintiff; foꝛ Non obſtante aliquo Statuto 
Cro. Eliz.513. generally will not ſerve. | 

2. Point. A general indebitatus aſſumpſit will not lie here fo? 

2 1 4 12 Want of * pꝛivity, and becauſe there is no contrac, tis only a 

Bro. Accompt tort, à diſſeiſin, and the Plaintiff might have bꝛought an Alliſe 

*4- 05, 39- fo? this Dffice, which lies at the Common Law; and ſo it hath 

1 Inſt, 212. been adjudged in Jebu Webb's Caſe, 8 Co. 4. TUhich is alſo gi. 
ven by the Statute of Weſtm. 2. cap. 25. fo2 a p2ofit appzender 
in alieno ſolo. 

The Plaintiff might have bzought an Action on the Cale 
againſt the Defendant, fo2 diſturbing of him in his Office, and 
that had been good, becauſe it had been grounded on the 

In this Caſe the Defendant takes the Pꝛoſits againſt the 
will of the Plaintiff, and ſo there is no Contract; but (f he 

6 H.6. 9 Had received them by the conſent of the Plaintiff, pet this At- 
1 Roll. Abr. on would not lie fo2 want of p2ivity. *Tis true, in the Caſe of 
597 P'.5- the King where his Rents are wongfully received, the party 
may be charged to give an accompt as Bayliff; ſo alſo may the 
Executozs of his Accomptant, becauſe the Law createth a pꝛi⸗ 
vity; but tis otherwiſe in the Caſe of a common perſon, 10 Co. 
114. b. 11 Co. 90. b. Becauſe in all Adions of Debt, there muſt 
be a Contrad, 02 quaſi ex contractu; and therefoze where Judg⸗ 
ment was had and thereupon an Elegit, and the Sheriff return- 
ed that he had appziſed the Goods, and extended ſuch Lands, 
which he delivered to the Plaintiff, ubi revera he did not, per quod 
actio accrevit, which was an Action of Debt; but it was adjudgen 
that it would not lie, becauſe the Sheriff had not returned that he 
medled with the Goods, oz with the value of them, and therefoze fo2 
want of certainty how much to charge him with this Acton would 
not lie, but an Action on the Caſe fo2 a falſe Return; but if he 
Godb. 216, had returned the Goods ſold fo2 fo much Mony certain, which 
2 Sand. 344. he had delivered, then an Action of Debt would lie; foz though 
» Cro. 566. tig not a Contract, tis quaſi ex contractu, Hob. 206. | 

3. Point. The Jury find that the Defendant received the Pꝛo⸗ 

fits fo ſeven pears, and that the Plaintiff had his Patent but two 


vears 
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years, and do not ſhew what was received by the Defendant 
within thoſe two pears, and then the Court cannot apply it. 


But on the other ſide it was ſaid by Sawyer, That this Non Ex parte 
obſtante was good 3 fo2 where an Act of Parliament comes to re. Quer. 
ſtrain the Kings power and pꝛerogative, it was always held ſo 
ta be and he relied upon the Judgment of 2 H. 7. f.6. that the 


King might diſpenſe with the Statute of 23H. 6. which he af- ©-<27-522+- 


firmed to be the conſtant Uſage ever ſince, and that therefoze 


the Law is ſo taken to be at this day. 

As to the ſecond Point both he and the Sollicito2 General 
Winnington laid, That an indebitatus aſſumpſit would lie here, 
fo2 where one receives my Rent, J may charge him as Bayliff 
02 Receiver; 02 if any one receive my Mony without my oꝛzder, 
though tis a tort, yet an indebitatus will lie, becauſe by the Re- 
ceipt of the Monp the Law creates a pꝛomiſe, and the Action 
is not grounded on the tort but on the receipt of the Pꝛolits in 
this Caſe. | 

As to the Dbjection about the finding, they held that to be 
nugatozy and idle; fo2 it cannot be intended that the Damages 
given were fo2 the time the Defendant received the ]?ofits, be⸗ 
foze the Plaintiff had his Patent, neither is there any thing found 
in the Uerdic to that purpoſe. 


In Michaelmas-Term following, the Court gave Judgment fo2 Judgment. 


the Plaintiffs. | 


1. They held that the King might diſpenſe with this Statute , 
fo: the Subject had no intereſt, no2 was in any wiſe concern- 


ed in the Pꝛohibition; it was made only fo2 the eaſe of the King; Hob. 146. 


and by the like reaſon he might diſpenſe with the Statute of 
4 H. 4. 24. That a Man ſhall hold the Office of“ Aulnager, with- Dyer 203. 


out a Bill from the Treaſurer; and with the Statute of 31 H. 6. 5. 
That no Cuſtomer or Comptroller {hall have any Eſtate certain in 
his Office; becauſe theſe and ſuch like Statutes were made fo? 
the caſe of the Sovereign, and not to abzidge his Pꝛerogative, 
and that the general Clauſe of Non obſtante aliquo alto Statuto 
was ſufficient. | 


2. An Indebitatus Aſlumpſit will Iye fo2 Rent received by one, ; b. 


who pꝛetends a Title, fo2 in ſuch caſe an Accompt will iye 3 Moor 458 
wherever the Plaintiff may have an Accompt, an Indebitatus will 
ye. 
As to the finding tis well enough, fo2 the Jury aſſeſs Dama: 
ges occafione præmiſſorum in narratione mentionaf, which muſt be 
fo: the time the Plaintiff had the Office, and that a Patent would 
make a Man an Ollicer befoze admittance. 


Steward 


7 P 
"In 
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Steward Executor of Steward, verſus Allen. 


mult be which there was a Pꝛoviſo, That if the Rent be behind 

made nd unpaid by the ſpace of a Month next after any or either of 

where an the Daies of payment, then the Leaſe to be void. 

loge The Plea was, That the Rent was behind a Ponth al 

termined. ter a day on which it was. reſerved to be paid, and ſo the Leaſe 
is void; to which Plea the Plaintiff demurred, becauſe the De: 
fendant did not ſay that the Plaintiff demanded the Rent; fo2 
though the Rent be due without demand, yet the Jntereſt ſhall 
not be determined without it, which muſt be expꝛelsly laid in the 
Pleading; and of that Opinion was the Court, except Juſtice 
Atkyns, who doubted. 


Demand ID koꝛ a Rent reſerved upon a Leaſe fo2 years, in 
a 


Searl verſus Long. 


Quare Impe- J Udgment final was given in a Quare Impedit, accoding ta 

dit, real the Statute of Marlebridge, cap. 12. TUhich Serjeant Pem- 
mainper- berton moved to ſet aſide. 

nors muſt he laid that at the Common Law the Pꝛoceſs in a Quare Impedit 

be 3 was Summons, Pone, and Diſtreſs infinite, which being found miſchie⸗ 

— vous in reſpec of a Lapſe, it was therefoze p2ovided by this 

Pone an! Statute, that if the diſturbers do not appear upon the Summons, 

Grand Cape. then they ſhall be Attached to appear at another dap, &c. Now 

. here upon the Attachment the Sheriff hath returned Attachiatus 

fuit by John Doe and Richard Roe, who are feigned perſons , 

| and not mainpernors; fo2 the Defendant hath made Dath, That 

he did not know any ſuch perſons, neither was he ever Attach- 

ed, (o that tis not only a matter of Fon, fo2 he ought to 

—_ that notice which the Law requires, it being lo penal upon 

im. 

'Tis pꝛobable this Miſtake might ariſe from Mz. Dalton, who 

in his Book of the Office of Sheriffs, in the Returns of 77lrits 

there, hath put down theſe feigned Attachers fo2 Examples ſake, 

from whence the Sheriff in this Caſe might inferr that they need 

not be real perſons, as in truth they ought, both upon the Sum- 

mons, Pone, and Diſtreſs ; and he cited a Caſe lately adjudged, 

where the like Return was made upon the G2zand Cape, and the 

Judgment let aſide ; and of this Opinion was the whole Court, 

and (aid, There the Pꝛocels is ſo fatal, the Party ought to 

| be 
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be duly ſerved, and that the Sheriff ought to have gone to the 
Church and to have ſeiſed the Pꝛofits; and if there be nothing, 
to return a Nihil; and though the Judgment was given befoze 
the Term, oz long ſince, yet when tis Irregular tis to be ſeg 
aſide, and ſo it was now; and being moved again, the Court 
continued of their fozmer Opinion. 

The like Caſe was moved in Michaelmas- Term following, be: 
tween Fleming and Lee, where the Patron Defendant was thus 
ſummoned and never appeared, and the Jncumbent did caſt an 
Eſſoign 3 and a Caſe was cited between Vivian and the Biſhop of 
2 Mich. 23 Car. 2. in C. B. where the like Judgment was 

But on the other ſide it was objected, that leaving due notice 
upon the Summons was as much as was required, koꝛ the other 
Urits are only to give the Defendant time to plead, and there⸗ 
foe tis not neceſſary that notice ſhould be given upon every one 
of the tits, fo2 if once ſerved tis enough, 11 H. 6. 3, 4. 
36 H. 6. 23. 8 H. 6. 8. Long 5to E. 4.26. 29 E. 3. 42, 43. Doctor 
and Stud. 125, 126. 21 H. 6. 56. 


But the Court were of Opinion that the Defendant having not Curia. 


appeared, no? caſt an Eſſoign, and Judgment final being given, it 
was reaſon that all the Pꝛoceſs ſhould be ſerved really, of which 
there had been no occaſion, if he had either appeared oz eſſoined, 
and therefoze the P2oceſs not being duly ſerved Judgment was 
ſet aſide, Raſt. Ent. 217. And they helb that the Eſſoign of the 
other Defendant was no wile binding to the Patron Oetendant, 
becauſe they map lever in Pleading, and ſo that Judgment was 


likewiſe ſet aſide. 


— 
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Sir John Otway verſus Holdips Executor, &c. 


"PID EBT upon Bond bzought by the Platntift againſt 
bay 400. the Defendant as Executoz, wherein the Teſtatoz did 
when an acknowledge himſelf to be indebted to the Plaintiff 
Accompt in 401. which he thereby did covenant to pay when 
ſhall be ſuch a Bill of Coffs ſhould be ſkated by two Attoznies indiffe- 
ſtated, tis a rently to be choſen between them; and ſets fozth in his Decla- 
Covenant ration that he named one Attoꝛny, and deſired the now Defen- 
and not 2 pant to name another, which he refuſed, and ſo intitles himſelf 
Solvendum. to this Action. | 

The Defendant pleads Non detinet , to which the Plainti(f 
demurred. 

But the Plea was not offered to be maintained becauſe the 
Executo2 cannot plead Non detinet, but where the Teffato? him- 
ſelf might plead Nil debet, which in this Caſe he could not do. 
But it was inſiſted, that the Declaration is not good, becauſe 
the Mony was to be paid upon an accompt ſtated, which not 
being done, by the Platntiffs own ſhewing tis not pet due ; 
and this ought to be taken as penned, viz. Solvendum and not an 
expꝛeſs Covenant, 

But on the contrary it was held not to be a Solvendum, but a 
Covenant to pay the Mony, the Debt and the Duty being in the 
firſt place aſcertained; but ff it be a Solvendum and repugnant 
to the Dbligatow Clauſe tis void, 21 Ed. 4. 36. 

As the Defendant would have it erpounded, it would be in 
bis power totally to defeat the Bond either way; fo? if he would 


never chule an Attozny there could be never any thing due. 
The 
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The whole Court were of Dpinfon that it was not a Sol- 
vendum, but a Covenant, which did not take away the Outy al⸗ 
certained by the Obligation; and ik it ſhould not be a Cove: 
nant, but an entire Bond, then it would be in the Power of the 
Obligo2 whether ever it chall be papable; but be it either the 
one 02 the other, the Plaintiff having named an Attozny, ought 
to recover; and Judgment was accozdingly given fo2 him. 


Dunning verſus Laſcomb. 


EBT on a Bond, the Condition was to pay Mony 
| when a Ship ſhould go from A. to C. and from thence to 
Briſtol, and ſhould arrive there oz at any other Poꝛt of diſcharge 
in England; the Ship going from A. to C. took in Pꝛoviſions 
at Briſtol, but not to be diſcharged there, but pꝛoceeded in her 
Uotage to Cales and was caſt away: And by the Opinion of the 
Court the Bony was not payable 3 but if he had never intended 
to perfo2zm the Uoyage it might have been otherwiſe, 1 Roll. Abr. 
142. 39 H. 6. 10. Judgment fo2 the Defendant niſi. 


Atkins verſus Bay les. 


J2 Jnfo2zmation was erhibited againſt the Defendant, be- Outlary 
ing a Juſtice of the Peace, fo? refuſing to grant his Tar: pleaded to 

rant to ſuppteſs a Conventicle. an Infor- 

The Defendant pleads an Dutlary in diſability 3 and the Plan⸗ _— 
tiff demurred. 9 

1. This Plea is not good becauſe the King is intereſfed qui 3 Int. 194 
tam, &c. and therefoze where the Inkoꝛzmer dies the Attozny Ge⸗ 
neral may pꝛoceed. | 

2, The Statute gives power to any perſon to inkozm, 8c. 
by which general TUozds the Diſability of this perſon is re⸗ 
moved. 


But the Court held that theirs was no colour in either of thele 
. Dbjectons, 
3. Tis not pleaded ſub pede ſigilli, ſed non allocatur, fo2 it 
need not be ſo pleaded being in the ſame Court. 
4. 'Tis not averred that the Plaintiff was the ſame perſott, 
who was outlawed ; but it was anſwered that the prædictus makes 


that certain, and that though the King be intereſled, yet the In · 
Mm 2 fozmer 


2 


— 
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Moor ca; kozmer only is Plaintiff and intituled to the benefit, and that 

Dyer 225. b. though he was diſabled pet he might ſue fo2 the King, but not fo? 

Cro. Elin 583. himſelf 3 and therefoze Judgment was given that the Plea was 
good. 


— — 


Harwood & Bincks verſus Hilliard, G%&c. 


Notice , P an Agreement between the Plaintiffs and the Teſtatoz of 
where tis the Defendant a parcel of Lands was to be ſold fo2 400 1. 
agreed to hut if it did not ariſe to ſo much, then they covenanted with each 
- . other to repay pꝛopoztionable to the Abatement 3 and the Defen- 
© loaded. dant's Teſtato? covenanted fo2 himſelf and his Executoꝛs to pay 
his pꝛopoztion to the Plaintiffs, ſo as the Plaintiffs gave him 
notice in waiting of the ſaid Sale by the ſpace of ten days, but 
doth not ſay, that ſuch notice was to be given to his Erecutozs oꝛ 
Adminiſtratoꝛs. 
And now the Plaintiffs averred, that they gave notice accoz- 
dingly to the Defendant who was Executoꝛ, and the bzeach al⸗ 
ſigned was, that he hath not paid, &c. 
The Defendant demands Dyer of the Indenture wherein was 
a variance between the Covenant (which was fo2 notice to be 
given to the Teſtato2) and this Declaration (by which notice is 
averred to be given to the Executoz 3 ) and fo? this reaſon he 
demurred. | 


And Serjeant Dolben Recozder of London argued foz him, 
that this was in the Nature of a Condition pꝛecedent, and there⸗ 
foze they ought to have given the Teſtato2 notice, which accoz- 
ding to the Agreement ought alſo to have been perſonal, which 
not being done, but only notice given to his Executoꝛ, did make 
a material and fatal difference between the Covenant and this 
Declaration, 14 H. 6. 1. 1 H. 6. 9. 

And that in this Caſe there was no Covenant by the Teſtato? 
at all, fo2 all agree to pay their pꝛopoztions, and the Teſtatoz 

Gould pay his part, which is not a Covenant. 


Barrel Serjeant on the other ſide ſaid, that the Erecuto2 doth 
repꝛeſent the perſon of the Teftatoz 3 and that though this Co. 
denant was to give notice to the Teſtatoz, yet if the Declara- 
tion had been of a Covenant to give notice to him, his Executoꝛs 
and Adminiſfratos, &c. it had been no material variance ſo as to 
prejudice the Action of the Plaintiff, becauſe tis no moze than what. 
the Law implies, Pl. Com. 192. 


And 


1 


was. 4 —— 
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And upon the firſt opening this Batter this Term the Chief 
Juſtice and Juſtice Atkins enclined that the notice ought to be 
perſonal, and that the variance was material: But afterwards 
in Hillary Term following mutata opinione, the whole Court 
agreed it to be otherwiſe, becauſe the Covenant runs in Intereſt 
and Charge, and (o the Executoꝛ is bound to pay; and rherefoze 
tis neceſſary that he ſhould have notice, and that there was no 
material difference between the Declaration and the Covenant. 
And laſtly, that the Teſtatoꝛ being a Party to the Deed his Agree- Ante. 
ment to pay amounts to a Covenant, though the foꝛmal Cows 
of Covenant, Grant, &c. were wanting. 


- But then Serjeant Dolben perceiving the Dpinion of the Court 
inſiſted, that the Declaration was-naught foz another reaſon, viz. 
they had not declared, that this notice was given in watting, which 
is expeefly agreed in the Covenant; to which it was anſwered 
that the Defendant having pleaded that he gave notice ſecundum 
formam & effectum Conditionis, it was well enough. | 

But he ſaid that would not help the want of Subſtance, and Dyer 243. b. 
cited a Caſe where an Action of Debt was bꝛought fox the per- 
kozmance of an Award, ſo as the ſame was delivered in TWUret- 
ting, &c. The Defendant pleaded Non deliberavit in ſcriptis, 
&. The Plaintiff repiyed and ſet fozth the Award in TUriting, 
but did not direaly anſwer the Plea of delivering it in CUriting, 
only by wap of Argument; and upon Demurrer there omnes 
Juſticiarii contra Querentem; and ſo they were in this Cale, that 
the notice muſt be pleaded in Nlriting, and that ſecundum formam 
Conditionis was not good; And ſo Judgment was given fo2 the 
Dekendant. 


9 


Frosdick verſus Sterling. 


DE Plaintiff alone bꝛought an Action on the Caſe againſt Baron and 
the Defendant, and ſets fozth, that he and his TUife in Feme 

her Right were ſeiſed of a Meſſuage, Bake-Þouſe and Cole-Yard, where the 
dc. and that the Defendant had ereged two Houſes of Dffice ſo 22 1 
near the ſaiv Bake-Houſe that the Walls thereof became foun- 83 : 
dꝛous, and the Air lo unwholeſome, that he loſt his Cuſtom ; and ſnall Mr. 
that the Defendant had digged a Pit lo near the laid Cole Pard vive to her, 
that the Malls thereof were in danger of falling ; and that he they muſt 
had built another Mall ſo near the ſaiv Meſſuage, that he had both join. 
ſtopped an old Light therein: Upon Not guilty pleadev there was 


a Uervia fo? the Plaintiff, 
And 


—— — - 
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1 Roll. Abr. 


348. pl. 1. 
20 H. 6. 1. 
- Ed. 4. 15. 
Cro. El. 461. 


2 Inſt. 650. 


2 Cro. 


399. 


9 E. 4. 58. 


Juſtificati- 
on where 


And now Serjeant George Strode moved in Arreſt of Judg- 


ment, fo2 that the Mike ſhould have been jopned in this Actt- 


on, fo2 where ſhe may majntain an Action fo2 a tort done fn 
the Life-time of her Pusband, if the ſurvive, and where ſhe may 
alſo recover Damages, in ſuch Cales ſhe muſt joyn ; and it hath 
been adjudged that ſhe ought to joyn with her Pusband koz ſtop- 
ping a way upon her Land, Cro. Car. 418. 

So alſo fo2 cutting down Trees on the Joynture of the Wilke, 
made to her by a fozmer Musband, by reaſon whereof the pze- 
ſent pusband {oſt the Loppings , they both joyned, fo2 though 
the wzong was done to his ]ofleſſion, and he might have Relea(- 
ed, yet becauſe there was alſo a wong done to the Inheritance, 


they ought both to joyn, Cro. Car. 438. 


So ithath been adjudged, that the Husband and Mike in Right 
of the Mike jojned in an Action ok Debt upon the Statute of 
2 E. 6. cap. 13. fo2 not ſetting out of Tythes, and held good, 
and where the TUife cured a wound, both jopned in the Action, 
11 H. 4. 16. 46. E. 3. 3. | 


The Court held, That where the Action (if not diſcharged) 


' tall ſurvive to the Mike, they ought both to joyn, which if they 


had done here, it would have been hard to have maintained this 
Action, becauſe entire Damages are given; and fo2 loſing the 
Cuſtom to his Bake-houſe, the Wusband alone ought to have 
bought the Action. Pe may bzing an Ejeament of the Lands 
of his Mike; but Judgment was ſtayed, til! moved on the other 


Barker verſus Warren. 


N Action was bzought againſt a Carrier, and laid in Lon- 
don, fo? loſing of Hoops there which were delivered to 


tis not lo- him at Beverly in Yorkſhire, to re-deliver at London. 


cal, a Tra- 


The Defendant pleads, That he was robbed of the (aid Goods 


verſe of the at Lincoln, abſqe hoc that he loſt them in London. And the Plain⸗ 
placemak®s tiff demurred. | 

1. Foz that Robbery is no ercuſe koꝛ a Common Carrier, ſo 
that the Plea is not good in ſubſtance. L 

2, This was no local Juſtification » lo that the Traverſe 


the Plea 
naugft. 


Blit 


* * hen hed i. 
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Put on the other fide it was ſaid by Serjeant Hopkins, that 
the Plea was good, and that the Defendant might Traverſe 
the place: Fo? in Trelpaſs fo2 the taking of Goods in Coventry, 
the Dekendand pleaded that the Plaintiff did deliver the Goods 
to him at London, to deliver at Dale, by foxce whereof he took 
them at London and delivered them at Dale accopdingly, abſque 
hoc that he took them at Coventry, and held good, fag by his 
Plea he hath confeſſed the delivery, and the taking both at one 
time and place; and he could not have pleaded the delivery at Lon- 
don, and juſtiſie the taking at Coventry, becauſe the Poſſeſſion is 
confeſſed by the firſt delivery at London, and therefoze the juſti- 
fication of the taking at Coventry had been inconſiſtent, 24 H. 6.5. 
But it had been otherwiſe, if the Defendant had juſtified, be- 
cauſe the Plaintiff gave him the Goods at London, by fozce 
whereof he took them at London, abſque hoc that he took them 
at Coventry, becauſe by ſuch Hift 02 Delivery, he might juſtt- 
fie 2 taking any where as well as where the delivery was 
made. 

2. That the Declaration was ill, fo2 the Agreement was to 
deliver the Goods at London, and the bzeach was that he left 
them at London, and ſo but argumentative, Aſton pl. Red. 62. 
Herns Pleader 76. Brownl. Pleadings 139. 


But the Court were ol Opinion that the Declaration was good, 
and the Plea was naught in ſubſtance; but if it had been good, 
the Traverſe notwithſtanding had been ill, becauſe the juſtiſica⸗ 
tion was not local, though Juſtice Scroggs was of a contrary = Cro. 45-372 
Opinion: And Judgment was given fo2 the Plaintiff. 


Nota, The Plaintiff had leave given by the Court to alter y;,e alte- 


the Viſne from London to Middleſex , becauſe all the Sittings red, Propter 


in London were on a Saturday, and his Witnels was a Jew, geceſſatem. 
and would not appear that day. 


Mendyke verſus Stint. 


Rohibition was pꝛayed to the Sheriffs Court of London: The Prohibition 
Suggeſtion was, That the Plaintiff was ſued in that Court o the 
in an Action on the Cale, and ſets foꝛth the Pꝛoceedings at large, Mo FE 


that there was a Uerdia againſt him there, and averred that Verdict and 
the Contract upon which he was ſued there revera was made in judgment, 


Middleſex, and ſo the cauſe of Action did not ariſe within their comes too | 


Ju lace, 
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2 Inſt. 2 29, 
243, Gor. 

Weſt. 1. c. 35. 
F. N. B. 45. b. 
Hob. 106. 


* Antea,Squib 
and Holt. . 


Ex parte 
Def. 


Jurisdiction; and upon Demurrer to the Pꝛohibition Serjeant 
Pemberton argued, 

1. That a Pꝛohibition doth lie to any Court, as well Tempo⸗ 
ral as Spiritual (where ſuch Courts exceed their Bounds) fo 
both thoſe Juris dictions are united to the Imperial Crown; it may 
be granted to the Dutchy Court, if they hold Plea of. Lands not 
parcel of the Dutchy. ety 

2. Though the Jury have here found that the Defendant aſſump- 
ſit modo & forma, pet ſuch finding as to time and place is not 
material; no? is it any Eſtoppel in a new Action laid in another 
County, to aver that it was fo2 the ſame thing: Tis true, 
both time and place map be made material by pleading, and 
ſo it had been in this Caſe, if the Jury had found the place pꝛe⸗ 
ciſely , fo2 it would have been an Eſtoppel. i 

The QUerdic therefoze is nothing, and all they have done is 
coram non Judice. The Cale ot Squib and Hole he cited as an 
Anthozity in point, where ft was adjudged no Eſcape in the 
Officer, to let a Pan at Liberty, who was in Execution upon a 
Bond, ſued in an Jnferto2 Court, the Bond not being made 
within the Jurisdidion thereof. 


But Maynard, Dolben, Goodfellow and Sympſon Serfeants, 
contra. They agreed, that where it appears by the Plaintiffs Libel 
that the Court had no Jurisdiction, there a P2ohibitfon lies at any 
time; but ik what is in the Declaration is laid infra jurisdictio- 
nem, there the Party muſt plead extra juriſdictionem, and if they 
reſuſe to plead to the Plea, a Pꝛohibition will lie after Sentence. 

But here is an Action on the Caſe bzought, of which the 
Sheriffs Court can hold Plea, and which is. laid to be infra ju- 
riſdictionem, and not denied by the Plaintiff in his Plea, and 
therefoze now, after UMerdig and Judgment, he comes too late 


fo2 a Pꝛohibition; and upon this difference Pꝛohibitions have 


Stiles 45. by 
the Opinion 
of Rolls C. J. 
2 Roll. Abr. 
328. 


been uſually either granted oz denied to the Spiritual Courts. 

Though the Court hath not cogniſance of the Cauſe, pet the 
INoceedings are not coram non Judice; fo; if it be alledged to 
be within the Jurisdigion, and the Defendant takes no excep⸗ 
tion to it, and then Sentence is given againſt him, he hath there. 
by admitted the Jurisdictton. 

So where a Pan ſued fo2 a Legacy in the Pꝛerogative Court, 
where the Till was p2oved, and Sentence given, and an Appeal 
to the Delegates, and Sentence aflirmed, and then a Dꝛohibi⸗ 
tion granted (but without notice) upon the Statute of 23 H. 8. 
cap. 9. foꝛ that the Parties lived in another Dioceſs 3 but the 
Plaintiff having allowed the Juriſofaion in all the kozmer pꝛo⸗ 

ceedings 


* — 
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nnn though the Pꝛohibition mas — the Court would 
not compel the Party to appear and plead, but granted a Con- 
ſultation, Cro. Car. 97. Smith verſus the Executoꝛs of Pondrel. 


In Hillary-Term 1675. in B. KR. between Spring and Vernon, and 
in Michaelmas. Term in 22 Car. 2. B. R. Buxton's Caſe, and in Hil- 
lary Term the 22 & 23 Car. 2. in the ſame Court, between Cox 


and St. Albon Pꝛohibitions were denied after the Juris diction ad- Mod. Rep 57. 


admitted by Pleading. 


The Chief Juftice, Wyndham. and Atkyns, upon the firſt Are 
gument enclined that a Pꝛohibition ought to be granted, becauſe 
the admittance of the Party cannot give a Juris diqion where o2t- 
ginally there was none; but afterwards they were all of Opi⸗ 
nion, That the P2ohibition ſhould not go, but ſaid, that the 
Plaintiff in the Inkeriouz Court ought to have been Non-ſuited, 


if it appeared upon the Evidence that the Cauſe of Action did ariſe 
extra juriſdictionem. 


Jn this Caſe theſe things were agreed by the Court. 


1. That if any matter appears in the Declaration which ſhew- Sid. :5:. 


eth that the Cauſe of. Action did not ariſe infra juriſdictionem, there 
a Pꝛohibition may be granted at any time. 

2. Ik the ſubject matter in the Declaration be not p2oper fo? 

the Judgment and determination of ſuch Court, there alſo a 
Pꝛohibition map be granted at any time. 
3 Ik the Defendant, who intended to plead to the Juriſdit- 
on, is pzevented by any Artifice, as by giving a ſhozt day, oz 
by the Attozntes refuling to plead it, & c. 02 if his Plea be not 
Accepted 02 is over-ruled ; in all theſe Caſes a Pꝛohibition likewiſe 
will lie at any time. 


And the Chief Juſtice and Wyndham Juſtices were of Opt⸗ 
nion that after the Defendant had admitted the Juril diction by 
pleading to the Action, eſpecially if Aerdic and Judgment paſs, the 
Court will not examine whether the Cauſe of Action did ariſe out 
of the Jurisdiction oꝛ not. But Atkyns and Scroggs Juſtices ſaid 
nothing to this laſt point, but that many times an advantage 

given by the Law was loſt by coming too late, and inſtanced 
that a Viſae may be changed in time, but not if the Party 
come too late; ſoa if the time of the pꝛomiſe be laid avove fir 
years from the time of the Action bꝛought, if the Statute of Let- 
mitations be not pleaded, the Dekendant cannot take afterwards 


advantage of it, 
Nu iherg⸗ 


2 74 Mich. 2 9 Car. II. in Communi Banco. 


— 


6ꝙ—— 


Mhereupon a Pꝛohibition was denied, and Judgment was 
given fo2 the Defendant. 


Birch verſus Wilſon. 


Plea, tho! N an Action on the Caſe, the Plaintiff declared that he was 
ir amount  ſeffed of a Meſuage and ſeveral Lands in the Pariſh of 
to a gene. Dale, and that he and all thoſe whole Eſtate he hath, have uſed 
ral one, 2g have right of Common, koz all Commonable Cattle, Levant 
_ 5 and Couchant upon the Pꝛemiſſes, in a certain Meadow there, 
2 called Darpmore Meadow, and in a certaitt place called 


L 
— ne Cannock Wood. That the Detendant præmiſſorum non ignarus, 


ſhall not be had encloſed the ſaid places in which the Plaintiff had right of 

demurred Common, and likewiſe put in his Cattle, as Hozfes, Cows, 

unto.  Hoggs, Geeſe, cc. ſo that he could not in tam amplo & bene- 
ficiali modo enfop the ſame. 

The Defendant as to the Jncloſure and putting in of his hoggs 
and Geeſe pleaded Mot Guilty: And as to the reſidue, That 
the Lozd Paget was ſeifed of a Peſuage, 300 Acres of Land, 
40 Acres of Meadow, and 100 Acres of Paſture, and likewile 
of Darpmore Meadow and Cannock Wood; and being fo ſeiſed 
did by Deed of Bargain and Sale enrolled, in conſideration 
of 20001. convey the (aty Meſuage, 300 Acres of Land, 40 Acres 
of Meadow, and roo Acres of Paſture, to the Defendant and 
bis Heirs, and by the ſame Deed, did G2ant unto him all 7tates, 
Commons, and Emoluments whatlioever, to the ſaiv Meſuage 
and Pꝛemiſſes belonging, oz therewithal uſed, occupied o2 en⸗ 
joyed, 02 taken as part, parcel oꝛ member thereof, virtute cu- 
jus the Defendant became ſetſed of the Pꝛemiſſes; and that the 
ſame were leaſed and demiſed fo2 years by the ſaid Lozd Paget, 
and all thoſe whoſe Eſtate he had a tempore cujus contrarii 
memoria hominum non exiſtit; and that the Tenants oz Occu⸗ 
piers thereof a tempore cujus , &c. uſed to have Common in 
Darpmore Meadow, and Cannock Wood, fo2 all commonable 
Cattle Levant and Couchant upon the Pꝛemiſſes, and uſed to 
put in their Cattle into the ſaid places, in which, &c. virtute 
cujus the Defendant having Right, did put in his ſaid Cattle 
into the ſald Places, to take Common there, and averred , 
_ there was Common ſuffictent both fo2 the Plaintiff and him⸗ 

elt. 

To this Plea the Plaintiff Demurred. 
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This Caſe was argued by Serjeant Pemberton fo2 the Plain: 
tiff, and by Serjeant Weſton fo2 the Defendant 3 and fo2 the 


Plaintiff it was ſaid, That it was no good Plea, but rather oO. parts 


a deſign to introduce a new way of Common. 
The Reaſons offered why the Plea was not good, were 


1. That the Defendant could not pyeſcribe becauſe of the Cco. Car. 419. 


Unity of Poſſeſſion, fo2 the Low Paget had the Pꝛemiſſes in 
and to which, 8c. and therefoze he hath preſcribed by a colla- 
teral matter, Viz. by alledging that the Land was uſually let 
to Tenants fo2 years, but doth not ſay whether they were Te- 
nants by Copy of Court Roll oz not, neither doth he make out 

Jn ſome Caſes where a Man is not pzivy to the Title, 
he may ſay generally that the Owners and Dccupters uſed to 
do ſuch a thing, &c. and this way of Pleading may be good; 
but here the Defendant claiming under them, ought to ſet fozth 
their Title, oz elſe he can have no Right to the Common. 

2. By this Plea he intended that the Loꝛd Paget had made 
a New G2ant of this Common; foz he ſets fozth, That he grant- 
ed the Bꝛemiſſes, and all Commons uſed with the ſame, and 
ſo would intitle himſelf to a Right of Common in thoſe two 
places, as if Common had been expꝛeſsip granted to him there, 
which if it ſhould, tis but argumentative, and no direc affirm- 
ance of a Gzant, upon which the Platntiff might have replied 
non conceſſit, fo2 no Iſſue can be joyned upon it. 

3. He ought to have ſet fozth, That the Tenants lawfully en⸗ 
joyed the Common there; but he lays only an uſage to have Com- 
mon, which map be tortious. 

4. He doth not ſay, That there is ſufficient Common ko; all 
the Commoners , but only fo2 the Plaintiff and himſelf: Tis 
true, the Owner of the Soil may feed with his Tenant, who 
hath a Right of Common , but he cannot derogate from the 
firſt, by ſtreightning the Common by a ſecond G2ant, and ſo leave 
not ſufficint fo2 the Tenant. 


5. This Plea amounts to the General Jfſue, and the Jlatht- Co. Car. 157. 


tiff hath ſpectally aſſigned that fo2 a Cauſe of Demurrer; fox 
he ſaith , That the Defendant, without any Title, put in his 
Cattle, by which the Platntiff had not ſufficient Common; and 
the Defendant pleads he put in his Cattle rightfully, and the 
Plaintiff had Common enough, which if it ſignifie any thing, muſt 
amount to Mot Guilty, 


Nn 2 But 


9 — 


” 
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Ex parte But on the other ſide, the laſt Objection was endeavoured 
Def. to be anſwered firſt, becauſe if that hold, yet ik the Plea be 
never ſo good tn Subſtance, the Plaintiff would have Judg- 

Jt was agreed that this Plea doth amouit to a General 
Tſſue, and no moze, but that every Plea that doth ſo, is not 
therefoze bad; fo? if it otherwiſe contain reaſonable matter of 
Law, which is put upon the Court koz their Judgment, rather 
than referred to the Jury, there is is no cauſe of Demurrer , 
fo2 it is the ſame thing to have the doubt o2 queſtion in Law 
before the Judges in Pleading, as to have it befoze them upon a 
Special Uerdia. 

In 2 R. 2. 18, A Retainer was pleaded ſpecially by an Admt- 
niſtratoꝛ, which ts no moze than Plene Adminiſtravit, pet no De- 
murrer; but the Book ſaith that the Court ought to be moved. 

2. The Plea is good as to the matter of it; fo2 the Defen- 
Dant claims the ſame Common by his Szant which had been 
uſed time immemozial, and alledges it to be of all Common 
uſed with the Pꝛemiſſes, and this was a Common ſo uſed, 

Jn Treſpaſs the Defendant juſtified that Godfrey was ſeiſed 
in Fee of a Houſe, and of 20 Acres of Land, and that he and 
all thoſe, &c. had Common in the place where, &c. to the ſaid 
Meſſuage belonging; and that he made a Feoffment to Brad- 
ſhaw of the lame, who made a Leaſe thereof to the Defen- 
dant, with all Pꝛofits and Commodities thereunto belonging, 
vel occupat vel uſitat̃᷑ cum prædicto Meſuagio : It was adjudged 
that though the Common was gone and extind in the Hande 
of the Feoffo2 by the unity of the Poſſeſſion, yet thoſe Mozds 
were a good Gzant of a Mew Common fo2 the time granted in 
the Leaſe, and that it was quaſi a Common in the Hands of God- 
frey the Feoffoz, Cro. Eliz. 570. Godfrey verſus Eyre. 

And though tt hath been objected, That this Plea is not foz- 
mally pleaded, becauſe it ought to have been direc in alledg:- 
ing a G2ant ; whereas it was only argumentative, and bzought 
in by a ſide Mind, he ſaid, That as bad as it was, 'twas 

dawn by that Serjeant who argued againſt him, and who did 
very well know that the Averment of ſufficiency of Common was 
needleſs, 


Curia. The Court were all of Opinion, That though the Plea did 
amount to the general Jſſue, yet ko; that reaſon alone the 
Plaintiff had no cauſe ok Demurrer; fo2 the Defendant _ 

| we 
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well diſcloſe the matter of Law in Pleading, which is a much 
cheaper wap than to have a Special UMerdia, and that this is 
on the (ame reaſon of giving of colour; but if the matter by 
which the Defendant juſtifies, be all matter of Fac and p2oper 
fo2 the Tryal of a Jury, then the Dfendant ought to plead the 
General Iſſue. 


And as to the Matter of the Plea, the Chief Juſtice and 
Wyndham Juſtice held it to be good; fo the Common which was 
pleaded was a Common by Gzant and not argumentatively plead- 
ed; fo2 if the Defendant had pleaded an erpzeſs Gꝛant of Com- 
mon tn thoſe two places, and the Plaintiff had demanded Dyer 
of the Deed, it would have appeared that there was no ſuch-Deevd, 
and this had been a good cauſe of Demurrer. 

I this Plea ſhould not be good it would be very miſchievous 
to the Defendant; foz there being a perpetual Unity, as to 
the Freehold there can be no Pꝛelcription to the Common ; but 
there being a conſtant enjoyment thereof by the Tenants, and 
ſo a perpetual Uſage and a Ozant made referring to that Uſage, 
tis well enough: And ſince, whilſt the Lands were in poſſeſſion 
of the Low, the Commoners could not complain of a Sur- 
charge; why ſhould they, if he grant the Pꝛemiſſes, the Gzantex 
being in loco, &c. 

In the Caſe of the King a Gzant of tot & talia Libertates & 


Privilegia quot & qualia the Abbot lately had, was held good bar 


by ſuch general Mods: pere the Lozd Pager granted to the **#-- 


Delendant that which the Lefles had befoze, viz. that Common 
which the Tenants had time out of mind; and it cannot be con- 
ceived, but that the Tenants had a Right 3 fo2 as a Torr catt 
not be pꝛeſumed to be from time immemozial, ſo neither ſhall it 
be intended that the Loꝛd gave only a Licence, and permitted 
his Tenants to enjoy this Common. 


But Juſtice Atkins was of Opinion that the Plea was not 
good ; he ſaid, he knew not by what Name to call this Com- 
mon; fo2 it was no mote than a Permiſſion from the Lozd, that 
the Tenants might put their Cattle into his Freehold, oz a 
Connivance at them fo2 ſo doing; and if it be taken as a new 
Gzant, then nothing can paſs, but the Surplus; fo2 the Loꝛd 
cannot derogate from his foꝛmer Gant, and the new Gzanter 
ſhall not put in an equal pꝛopoꝛtion with him who hath the Pꝛe⸗ 
ſcription 3 fo2 if he may, then ſuch Pꝛelcription would be quite 
deſtroyed by ſuch puiſne Gzant 3 fo2 as the Lowd might * = 


Co. 23. Ab- 
de Strata 


| 5 
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one, ſo he might to twenty, and then there would not be luſſi⸗ 
cient Common left fo2 him, who pꝛeſcribes to the Right : So 
that he conceived that the Defendant had no Right of Common, 
02 if he had any, it would not be till after the Right of the Plain⸗ 
tiff was ſerved ; and he (aid that Uſage ſhall not intend a Right, 
but it map be an Evidence of it upon a Tryal. 

But ik there had heen an Alage tis now loſt by the Unity 
of the Poſſeſſion, and ſhall not be revived by the new G2ant, like 
the Caſe of Maſſam and Hunter; there was a Copyholder of a 
Meſſuage and two Acres in Fe, which the Lo2d afterwards 
granted and confirmed to him in Fe cum pertinentiis, it was 
adjudged that though the Tenant by Uſage had a Bight to have 
Common in the Lozd's Maſt, yet by this new Gꝛant and Con- 
firmation that Right was gone (the Copyhold being thereby ex⸗ 
tinguiſhed;) koz the Common being by Uſage and now loft, 
= Wows cum pertinentiis in the new G2zant will not re⸗ 
vive it. 


But notwithſtanding Judgment by the Dptnion, of the other 
tmce Juſtices, was given fo2 the Defendant, 


Week's Caſe. 


Prohibition was Raped to the Eccleſiaſtical Court at 

Briſtol ; the Suggeſtion was that he was excommunicaten 
fo2 refuſing to anſwer upon Dath to a Matter by which he might 
accuſe himſelf, viz. to be a Witneſs againſt another; that he 
himſelf was pzeſent ſuch a day, and ſaw the other at a Conven⸗ 
ticle, which ff he confeſſed, they would Have recozded his Con⸗ 
_— = being pꝛelent at a Meeting, and fo have pꝛoceeded a⸗ 
gainſt him. 


The Court granted a Pꝛohibition, but oꝛdered him to appear 


in the Eccleſiaſtical Court to be examined as to the other perſons 
being there. 


Anonymus. 


— 


— 
2 


— 
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Anonymus. 


A Nan wins 100 1. of another at play; the Minnet 


| Sharp 100 l. whodemanded his Debt; the Winner bzought 


owed Gaming 


t not within 


im to the other, of whom he won the Monp at Play, who the Statute, 


aknowledged the Debt, and gave Sharp a Bond fo2 the payment 

of the 1001. who not being pzivy to the Matter, oꝛ knowing that 

it was won at Play, accepted the ſaid Bond, and fo2 default of 

5 — puts it in Suit; the Obligoz pleads the Statute of 
aming. 

The Plaintiff in his Replication diſcloſeth the Batter afoze- 
ſaid and ſaith, that he had a juſt Debt due and owing to him 
from the TUinner, and that he was not pzivy to the Montes being 
won at Play, &c. and that he accepted of the ſaid Bond as a 
Security koz his Debt; and the Defendant demurred. 


where the 
Security 1s 
given to a 
third per- 


And the Caurt were all of Opinion, that this Caſe was not un % Phe 
within the Statute 3 the Plaintiff not knowing of the Play, and for, Antes. 


though it be pleaded that the Bond was taken pro Securitate, and 
not fo (ſatisfaction of a juſt Debt, it was held well enough, like the 
Caſe of Warns and Ellis, Yelv. 47. Warns owed Alder $1001. 
upon an uſurious Contract, and Alder owed the Plaintiff Ellis 
100 l. fo2 which they were both bound; and in an Aaion of Debt 
bzought upon this Bond Warns pleads the Statute of Uſury be- 
tween him and Alder; and Ellis repiyed as the Plaintiff here; 
and upon a Demurrer it was adjudged foz the Plaintiff by thai 
Judges, becauſe the Plaintiff had a real Debt owing him and was 
not pꝛiby to the Uſury : And upon this Caſe the Court relyed, 
and laid, the Reaſon of it governed this Caſe at the Barr; where- 
upon Judgment was given fo? the Plaintiff. 


Tiflard verſus Warcup. 


Ndebitatus Aſſumpſit fo2 750 l. laid out by the Plaintiff fo2 
the uſe of the Defendant : Upon Non aſlumpſic pleaded, 
there was a Tryal at the Barr; and the Evidence was, that 
the Defendant and another, now deceaſed, farmed the Excite 3 
that the Mony was laid out by the Plaintiff on the behalf of the 
Defendant and his Partner; and that the Defendant pꝛomiſed 
to repay the Mony out of the firſt ÞP2ofits he received. 


And 


he. ed — ad 2 — —— aud _ 
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And by the Opinion of the whole Court this Acton would 
not lie. 

1. Two Partners being concerned the Action cannot be bꝛought 
againſt one alone; he ought in this Caſe to have ſet out the death 
of the other: But if Judgment be had againſt one, the Goods in 
| Partnerſhip may be taken in Execution. 

Co. 239. 2, The Pꝛomiſe here was not to pay the Mony abſolutely, but 
Hob. 180. ſub modo; (0 that the Evidence did not maintain the Action 3 


e andthe Plaintiff was Nonſuited. 


Curia. 


Nichols verſus Ramſel. 


Releaſe of Reſpals done 24 Martii 26 Car. 2. uſque 26 Auguſti 28 Car. 
all De- 2. diverſis diebus & vicibus, &c. 
_ 4 The Defendant pleaded that on the 24th day of April in 
3 the 26th pear of King Charles the Second he paid the Plaintiff 
that day 6 d. which he received in full ſatisfaction of all Treſpaſſes uſque 
is not re- ad the ſaid 24th day of April, abſque hoc that he was guilty 
leaſed. ad aliquod aliud tempus præter prædictum 24 Aprilis anno 26 
Car. 2. aut aliquo tempore poſtea, but leabeth out the 24th day 
of April; and fo2 that Reaſon the Plaintiff demurred, becauſe 
the Defendant had not anſwered that day, fo2 the TUo2d uſque 
excludes it. 5 
1 So where Debt was bꝛought upon a Bond dated 9 Juli, the 
Rel. Ab Defendant pleaded a Releaſe of all Actions, &c. the ſame dap 
521. uſque diem dati ejuſdem ſeripti, the Bond was not diſcharged, 
becauſe the Releaſe excludes the 9th dap, on which ft was 


But Serjeant Weſton contra. Though generally in pleading 
the Moꝛd uſque ts excluſive ; yet in the Caſe of Contracts, be- 
cauſe of the intent of the Parties, tis incluſive 3 and therefoze 
in one Nichol's Cafe, 20 Car. 2. in B. R. Rot. 21. (the Term was 
not named) a Leaſe was made Habendum from Lady - day uſque 
Feſtum Sancti Michaelis, 1665. paping the Rent reſerved at Mi- 
chaelmas during the Term; the Rent ſhall be paid on Michaelmas- 
day, 1665. and fo the day ſhall not be excluded. 

So where a Man preſcribes to put Cattle from and immedi⸗ 
ately after Lady-day, where they are to ſfay tit! Michaelmas-day ; 
the putting them in on Lady-day and diving them away on Mi- 
chaelmas-day ig not juſtifiable in ſtrianeſs, yet it hath been al⸗ 
lowed good. X 

0 


— I 


— 
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So in a Devile the Queſtion was, whether the Teſtatoꝛ was ok 
Age 92 not; and the Evidence was, that he was boꝛn the firſt day 
of January in the Afternoon of that day, and died in the Mozning 
on the laſt day of December: And it was held by all the Judges 

that he was of full Age, foz there ſhall be no fraction of a day. 


1 


North Chief Juſtice ſaid, that prima facie this is to be intended 
good; fo? a day is but Punctum temporis, and ſo of no great con- 
ſideration. | 

But the other thꝛee Juſtices were of Opinion, that the Mozd 
Uſque was excluſive 3 and that the Plaintiff ſhould not be put 
to ſhew that there was a Treſpaſs done on the 24th of April; 
and ſaid that in a Releaſe of all Demands till the 26th of April, a 
Bond dated that day is not releaſed; wherefoze Judgment was 
gtven fo2 the Plaintiff. | 


Trevil verſus Ingram. 


Ovenant to pay an Þerrfot poſt mortem J. S. 02 40 s. at the Releaſe of 
election of the Plaintiff 5 and ſets fozth the death of J. S. all De- 

and that afterwards he choſe to have the 40 s. fo2 which he bꝛoͤught mands doth 

this Acton, and aſſigns the Bzeach koꝛ Non payment. _ _ 2 

The Defendant pleaded that the Plaintiff releaſed to him all 5 25 

Actions and Demands, &c. But this Releaſe was made in the Mod. Rep 216. 


Life time of J. S. and there was an Exception in it of Perriots. 


The Plaintiff demurred, and Serjeant George Strode argued 
that this Action was not diſcharged by that Releaſe, and cited 
Hoes Caſe, 5 Co 70. where it was held, that a Duty incertain 
at firſt, which upon a Condition pꝛecedent was to be made cer- 
tain afterwards, was but a poſſibility which could not be releaſed; 
that the Outy in this Caſe was incertain, becauſe the Plaintiff 
could not make his Elecien till after the death of J. 8. 

A Covenant to repair, and a Releaſe pleaded to it within thy , c,,, 50. 
days after the date of the Judenture : And upon a Demurrer it Roll. Abr. 4% 
was held, that it being a future Covenant, and not in demand at ber Ge 
the time of the Releaſe, although it was of all Demands, yet nants in ſuch 
that Covenant was not thereby releaſed, 5 

So here neither the Herriot no2 the 40s. were either of them in Barr, ; co. 
demand at the time of the Releaſe given, and it plainly appears 7 . 
by the Exception in the Releaſe that it was the intention of the ro. 623. 
Parties not to releaſe the Þerriots ; and of that Opinion was the 


whole Court; whereupon Judgment was given fo2 the Plaintiff. 
O 0 North 
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* SeQ. 508, 
510. 2 Roll. 
Abr. 408, 
Sid. 141. 


| 2 Cro. 486. 


North Chief Juſtice : It is the Opinion of * Littleton , That 
a Releaſe of all Demands doth Releaſe a Bent: And of 


that Opinion was Juſtice Twiſden in the Argument of Hen 


aud Hanſon's Caſe, though it was reſolved there, that a Re- 
leaſe of all Demands did not diſcharge a Rent reſerved upon a 
Leaſe fo2 years, becauſe (uch Rent is executozy, and incident 
to the Reverſion, and grows every year out of the Land; but 
when it is ſevered from the Reverſion, as by aſſigning over 
the whole Term, then it becomes a Sum in groſs, and is due 
upon the Contrac, and in that Caſe a Releaſe of all Demands 
diſcharges a Rent afterwards due. 


————ů—ð—Qſ — — — —ſi eggs, 2 A 3 


Term. Sancti Hill. 
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Shambrok verſus Fettiplace. 


be good to an Iſle in a Church which he and all thoſe, 8c. on to have 
uſed to repair, as belonging to a Yannoz, where he had an Iſle in a 
no Dwelling Houſe but only Land; and Serjeant Geo. Church be- 
Croke argued that it was good, and cited the Caſe of Boothby Caufe of re- 
and Bayly, where ſuch a Preſcription as this was held to be a good 2% Laus 
ground foz a Pwhibition, Vide Moor Rep. 878. contra. BraProhi- 
- 5 | bition. 
The Court inclined that it was not good, but o2dered the Pꝛo⸗ Hob. 69. 
hibition to go, and the Defendant to plead, that it might come 
Judicially befoze them to be argued, 


P The Queſtfon was whether a Preſcription preſcripti- 


Daſhwood verſus Cooper & alios, in Cammera Scac- 
Cari. 


Bro2 of a Judgment in Treſpaſs, wherein Cooper and others In a Nega- 
8 , bzought an Action of Treſpaſs againſt Daſbwood fo; en- tive Plex, 
tring into a Bꝛew⸗houſe and keeping of poſſeſſion, and taking viz. That 
away of 50 8. | 1 
not Iucn 4 


The Defendant pleaded, That the Plaintiffs had committed ar Ge 
an Difence againſt the Statute of 12 Car. 2. cap. 23. by which £;4 nec co- 
it is Enaced, That all Offences thereby prohibited (except in ,,,y aliquis. 


Do 2 Lon 
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London) (hall be heard by two or more of the next Juſtices of 
Peace, and in caſe of their neglect or refuſal by the ſpace of 14 
days after complaint made, then the Sub-Commiſhoners of the 
Exciſe are to determine the ſame, from whom no Appeal doth 
lye to the Juſtices of the Peace at their next Seſſions, which 
Commiſſioners of Exciſe, Juſtices of the Peace and Sub-Commiſl- 
ſioners amongſt other things are inabled by the ſaid Act, to Iſſue 
out Warrants under their Hands, &c. to levie the Forfeitures , 
and ſo julkffied the Entry under a Warrant from the Sub-Com- 
miſſioners, thee Juſtices having refuſed to hear and determine 
this Difence, 

To this Plea the Platntiffs demurred, and had Judgment 
in the Court of Kings-Bench, and a TUrit of Inquirp of Da⸗ 
mages was Executed, and 7501. Damages given; and it was 
alledged that the Defendant could not move to ſet aſide the 
Judgment in that Term it was given, becauſe the TUrit of In. 
quiry was executed the laſt dap of the Term, and the Court did 
immediatiy rife; and that he could not move the next Term, 
becauſe the Judgment was given the Term bekoze the TUrit of 
Erro2 was bzought. 

The Attorny General therefo2e (afd that this was a hard Caſe, 
and deſired a Note of the Exceptions to the Plea, which he wond 
endeavour to maintain, which B2. Pollexfen gave him, and then 
he deſired time to anſwer them. 

The Exception to the Plea upon which the Judgment was gf- 
ven was this; 

Viz. The Ac giveth no power to the Sub Tommiſlioners to 
hear and determine the Dffences, and ſo to iſſue out Warrants 

fo the Foyfeitures, but where the Juſtices 02 any two of them 
refuſe: And though it was ſaid by the Defendant that rſee 
refuſed, yet ft was not (aid that two did refuſe 3 fo2 there is a 
great difference between the allegation of a thing in the Affir⸗ 
matide and in the Negative 3 fo2 if J affirm that A. B. C. did 
ſuch a thing, that affirmation-goes to all of them, but negative- 
ly it will not hold; fo2 if J ſap A. B. C. did not ſuch a thing, 
there J muſt add nec eorum aliquis. 

So ff an Acton be waught againſt ſeveral Men, and a Nolle 
proſequi is entred as to one, and a {Uvit of Enquiry awarded 
againſt the reſt, which recites, That the Plaintiff did by Bitl 
implead (naming thoſe only agatuſt whom the Inquiry was 
awarded, and leaves out him who got the Nolle proſequi) this 
is a vartance, to it ſhould have been bought againſt them all, 


'Tis 
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'Tis true, where a Judgment ts recited ti tis enougb to men⸗ 
tion thoſe only againſt whom it is had, but the Declaration 
muſt be againſt all; fo in a Crit of Erro2 if one is dead he 
muſt be named; and ſo the Juſtices ought all to be named in 
this Caſe, viz, that the thzee next Juſtices did not hear and dg- 
termine this Dffence, acc corum aliquis. 


Wells verſus Wright. In Communi Banco. 


EBT upon Bond conditioned, that if the Dbligie ſhall Boad with 
pay 20 l. in manner and koꝛm following, that is to ſay, 5 l. an inſenfi- 
upon four ſeveral days therein named; but ik default ſhall be ble Condi- 
made in any of the Payments, then the ſatd Obligation ſhall be tion, good. 
void, oz otherwiſe to ſtand in full kozce and vertue. 
The Defendant pleads that cali die, & c. non ſolvit 5 l. &c. and 
upon this the Plaintiff demurred. 


Barrel Serjeant. The firft part of the Condition is good, 
which is to pay the Mony, and the other is (urpluſage void and 
inſenfible ; but if it be not void it may be good by trans(pofing 
thus, viz. N he do pap, then the Obligation ſhall be void 3 if de⸗ 
fault ſhall be made in Payment then it ſhall be good; and fo2 


Authozity in the Point the Caſe of Vernon and Alſop was cited, 5 
Hill. 14 Car. 2. Rot. 1786. in B. R. There the Condition was, : Sana. 66. 


that if the Obligie pay 2 s. per Week, until the Sum of 7 l. 10 8. 2 Sand. 79. 
be paid (viz. on every dernden) and ik he fail in Payment at 

any one day that the Bond ſhall be void; and upon the like Plea 

and Demurrer as here, it was adjudged that the Obligation was 

lingle, and the Condition repugnant. 


Che Court were all of Opinion, that Judgment could be 
given fo? the Plaintiff ; and the Chief Juſtice ſald, that he doubted 
— Caſe of 39 H. 6. 9, 10. was Law. 


Brittam 
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Brittam verſus Charnock. 


Where the EBT upon Bond againſt the Defendant as Heit : Upon 
the Heir Riens per diſcent pleaded, the Jury found a Special Uer- 
takes by the dict, in which the Caſe was: viz. 
Will witha The Father was ſetzed of a Meſſuage and th Acres of Land 
Charge, te in Fee, and deviſed the ſame to his eldeſt Son, (the Defendant) 
ſer. and the and bis Heirs within four years after his deceale, p2ovided the 
Lands ſhall Son pay 20 l. to the Executrix towards the Payment of the 
not be Af: Te ſtatoꝛs Debts, and then he devileth his other Lands to be ſold 
ſets. fo2 payment of Debts, &c. The Father dies, the Son pays the 
201. and if this Meſſuage &c. was Aﬀets in the Hands of the 
__ Defendant, was the Queſtion. | 
Eco. Car. 161. That it was not Aﬀets (it was ſaid) becauſe the Heir ſhall 
on Waugh. not take by deſcent, but by Purchale; fo2 the Moꝛd Paying is no 
271. Condition, if it ſhould, rhe Meir is to enter to2 the breach, and 
that is the Defendant himſelf 3 and fo2 that reaſon it ſhall be a 
Limitation. ; 
1 Tis true, where there is no alteration of the Eſtate the Heir 
cove - muſt take by deſcent 3 but in this Caſe there is an alteration of 
the Eſtate from what is directed by the Law, viz. the manner how 
— ſhall come by the Eſtate, fo2 no Fee paſſeth to him during the 
our years. 


But this was denyed by Serjeant Pemberton, fo2 he ſaid, if a 
Devile be of Land to one and his Peirs within four years, it is 
a pteſent Devile, and if ſuch be made to the Heir tis a deſcent 
in the mean time, and thoſe Tozds (within four years) are 
vold; ſo that the Queſtion will be, whether the Tow Paying 
will make the Heir a Purchaſer ; and he held it would not: he 
agreed, that it was uſual to make that a Wow of Lfmitation, 
and not a Condition when the Deviſe is to the Heir; and there- 
fote in a Deviſe to the Deir at Law in Fee he ſhall take by deſcent, 
Styles Rep. 148. 

But if this be neither a Condition oꝛ Limitation, tis a Charge 
_ the Land, and ſuch a Charge as the Þeir cannot avoid tn 

quity. 


North Chief Juſtice and Atkins. TTihere the Þeir takes by a 
Will with a Charge, as in this Caſe, he doth not take by Deſcent, 
but by Purchaſe, and therfoze this is no Alſets. 


Moor 


—_— 


2 
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Moor verſus Pit. 


Pectal Qerdidc in Cjectment 3 The Caſe was this, viz. ACo- Surrender 
pyholder foz Life, the Remainder fo2 Life, he in Remainder of a Copy- 
fo2 Life ſurrenders the Copyhold to the Low pro tempore (who hold to a 
was a Diſfeiſoz only of the Mannoz) ut inde faciat voluntatem Diſſeiſor, 
ſuam ; the Diſſeiſoꝛ grants it to a Stranger fo2 Life, the Diſſeiſa whether 
enters, the Stranger dies, and whether the Diſſeiſo2 o2 he in the $224 ” ex- 
Remainder fo2 Life, who made the Surrender, had the better 53S.” _ 
Title, was the Queſtion. Sill. 
So that the Point was, whether this Surrender by a Copy: Co. Car. 205. 
holder in Kemainder into the Þands of the Difſeiſo2 be good, $id. 157. 
and ſhall ſo extinguiſh the Right to the Copyhold, that it ſhall {3 Abr. 
— be revived by the Entry of the Difleiſee into the laid | 
anno. 
It was ſaid that in ſome Caſes a Surrender into the Hands 
of a Diſſeiſo2 was good, that is, when the Surrender is made 
to him to the uſe of another and his Heirs, and he admits 
him, there the perſon admitted claims not under the Lozd, but 
under the Coppholder, who made the Surrender; fo2 nothing last. 59. b. 
paſſes to the Low, but only to ſerve the Limitation of the Uſe, 
1 Rol. Abr. 503. litt. Q. pl. 1. 4 Co. 24. 
But in this Caſe the Gzantee muſt claim from the Loꝛzd him⸗ 
ſelf, and not from the Copyholder, becauſe he had but an Eſtate 
fo2 his own Life, with which he wholly departed when he made the 
Surrender to the uſe of the Oifſeiſo2 himſelf, 


In Trinity-Term following this Caſe was argued by Serjeant 
Maynard on the other fide. 

There are two ſozts of Surrenders of a Copyhold, 

I, ]Noper. 

2, Fozmal and Ceremonious. 

Ik a Surrender be to the Lozd to the uſe of another, this 
is no pzoper Surrender; fo2 no Eſtate paſſeth to the Lozd he 
being only the Inſtrument to convey it to the Surrendꝛe, and this 
is but nominal. 

But here the Surrender was to the uſe of the Lozd himſelf, 
which is a pꝛoper Surrender, and in ſuch Caſe tis neceſſa 
that the Lozd have a Reverſion, fo2 one Eſtate is to be turn 
into the other, and there muſt be a continuing of Eſtates. 7 

But Dominus pro tempore, who is a Diſſeiſoꝛ hath no ſuch E- 
fate : Executor de ſon tort ſhall (ue, but he cannot retain. Ie 

1 


—— — — — uM— — 


* * 


288 Hill 29 & 30 Car. II. in Communi Banco. 


— — — 


Ik therekoze he is not capable to take a Surrender to himſelf, 
unieſs he hath ſuch an Eſtate, then here is no Diſleiſin of the 
Copyhold, tis only of the Banno2 3 and then no greater Jnte- 
reſt paſſeth to the DOiſſeiſoz than to a Stranger, whilſt the true 
Low had been in poſſeſſion, fo2 ſo he is quoad this Copyhold if 
he was not diſſeiſed of it; fo2 ff the Coppholder had the poſſeſſion 
there could be then no Diſſeiſin; if he was out of poſſeſſion then 
he had nothing but a Right, and that cannot be ſurrendzed, fo2 
it muſt be an Eſtate; as if a Leſſee fo2 years keep poſſeſſion, tis 
the poſſeſſion of the Loꝛd, and the Law is the ſame in caſe of a 

: Copphold, 2 Co. Bettiſworth's Cale. 
Figgot 7% The true Owner makes a Feoffment in Fee, if Leſſee fo2 years 
ry's Caſe, Ante continue in poſſeſſion no Freehald paſleth. 
| Ik Tenant at Mill of parcel of the Mannoz be in poſſeſſion 

that pꝛevents a Diſſeiſin of the Freehold, much mote in Cale of 
a Copyhold. | 
Leſſee fo? years, the Remainder to B. fo2 Life, the Remainder 
to C. in fee; C. by Deed makes a Feoffment to B. and Livery, 
&c. tis a void Conveyance, becauſe the poſſeſſion of Leſſee fo2 
pears is the poſſeſſion of him in the Remainder fo2 Life, and as 
long as the Leſſee fo years is in the poſſeſſion, the Owner of the 
Inheritance cannot be out, Lit. 324. cap. Attornment. 


North Chief Juſtice and Wyndham enclined that the Surren- 
der was not good; fo2 it was a material diſtinction where the 
Surrender was made to the uſe of a Stranger, and where it 
terminates in the Low ; that a Surrender made by a Copyhol- 
der fo2 Life could not transfer, but extinguiſh His Right; fo2 
he could not give a greater Eſtate than he had; that there 
muſt be a Reverſion in the Lozd to make a Surrender to 
him to be good; and that if a Copyholder keeps in poſſeſſion there 
could be no Dffeiſin. 


But Juſtice Atkins contra. That this Surrender miſt have 
operation to ertinguiſh his Right; fo2 though a Copyholder 
ko Life cannot ſurrender fo2 longer time than his own Life; 
yet if a Surrender be made of ſuch a Copyhold to an Uſe 'tis 
good, and wozks by way of Ertinguſhment of his Right though 
the Ale be void; and if a Copyholder of Inheritance ſurrender 
to a Diffeiſoz, ut faciat voluntatem, who regrants to the ſaid 
Copyholder an Eſtate in Tail accoꝛding to the Surrender, this 


tall bind the Diſleiſee, 1 Roll. Abridg. 503. pl. 3. Tamen 
quære. 


The 


| Hill, 29 & 


Che Coppholder in this Cale might have ſold his Eſtate to the 
Diſſeiſoz, and it had bien good; andthough the Aas of a Diſſeiſo? 
ſhall not pꝛejudice the Diſſeiſee, yet he could ſee no reaſon why 


the Copyholder, who had parted with his Eſtate, ſhould have it 
again, 


p 
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Taylor verſus Biddal. 


98 Uerdia in Ejeament: The Caſe was thus; Richard Deviſe till 
Ben was ſeiſed in Fe of the Lands in queſtion, and had a he be of 
Siſter named Elizabeth, foꝛmerly married to one Smith, by whom Age, then 
the had Jſſue Auguſtine Smith, now Lefſo2 of the Plaintiff, and to him in 
ſhe afterwards married one Robert Wharton, by whom ſhe had iu _— 
Iſſue a Son called Benjamin, and a Daughter called Mary, the 1 = | 
Richard Ben dediſed theſe Lands to Elizabeth his Siſter and in him pre- | | 
Deir, fo2 ſo long time, and until her Son Benjamin Wharton ſently. 
ſhould attain his full Age of 21 years; and after he ſhall have 
attatned his ſaid Age, then to the ſaid Benjamin and his Heirs fo2 
eber; and if he dye befoze his Age of 21 years, then to the Heirs 
of the Body of Robert Wharton and to their Þefrs fo2 ever as 
they ſhould attain their reſpective Ages of 21 years. | 
Richard the Teſtatoꝛ dies, Benjamin dyed befoze he came to the 
Age of 21 years, living Roberr Wharton his Father, afterwards 
Rober . dyed, | 
And the Queſtion was, TUhether the Leſſo2 of the Plaintiff as 
Heir to Elizabeth, o2 Mary either as Heir to her Bother Benja- 
min, 02 as Heir of the Body of Robert ſhould have this Land? 


This Caſe was argued by Serjeant Pemberton this Term, and +, 1 
by Serfeant Maynard in Eaſter - Term following fo? the Plaintitt, and Quer. 
they held that Auguſtine Smith, the Leſſoꝛ of the Plaintiff, ſhould have 
this Land, becaule no Eſtate veſted in Benjamin Wharton, he dying 
before he had attained his Age of 21 years, and the Teſtato2 had 
declared, that his Siſter ſhould have it till that time, and then 1 
and not befoze he was to have it; fo that ik he never attained 1 
that Age (as in this Caſe he did not) the Land ſhall deſcend to | 
the heir of the Teſtatoz; that Elizabeth had only an Eſtate fo2 1 | 
years, and ſo having no Freehold the Contingent Remainder 
could not be ſuppozted 3 that Mary could not take by way of Exe⸗ 
cutoꝛy Deviſe, becauſe Robert was living when his Son Benjamin 
dyed within Age; that therefoze tis quaſi a Condition pꝛecedent, 

Grant's Caſe, 10 Co. cited in Lampet's Caſe. 1 Leon. rar. 
p There 


1 
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There is a difference between Boraſton's Caſe and this at the 
Barr; fo2 that was a Deviſe to Executoꝛs till Hugh ſhall attain 
his Age of 21 years, and the mean Pꝛoſits in the mean time to 

be applyed by them fo2 payment of the Teſtatozs Debts; and be: 
cauſe he might have computed how long it would be befoze his 
Debts could be paid; therefoze it was adjudged that after the 
death of Hugh within Age, the Executoꝛs ſhould continue in poſ- 
ſeſſion till Hugh might have attained his full Age had he lived, and 
ſo a pzeſent Devile to them. 

But here the Deviſe is generally till Benjamin Wharton ſhall 
attain his Age of 21 yeats, ſo that nothing veſted in him until 
that time, and he dying bekoze, then the Eſtate ſhall deſcend to 
the general Heir, who is the Plainttff. | 

2, Admitting this ſhould be taken as an erecutozy Devile, there 
muſt be ſome perſon capable to take when the Contingency hap- 
pens, and there was no ſuch perſon in this Cale; koꝛ Robert was 
alive when Benjamin dyed, and Mary could not then take as Heir 

2 Cro 590, Of his Bodp, fo2 Nemo eſt hzres viventis ; like the Caſe of * Pell and 
Vaugh. 272. Brown, v:z. Brown had Iſſue William and Thomas, he deviſes Land 
to his youngeſt Son Thomas and his Peirs, and if he dye (living 
William) then to William and his Peirs; Thomas did dye without 
Iſſue living William, and it was adjudged that ik thoſe TClozds (Li- 
ving William) had been left out of the Till, Thomas would have 
a Fee Tail, which he might have docked by a Common Recovery; 
but by reaſon of thoſe Moꝛds he had only a limited Fee, becauſe 
the (lords (viz. If he dyed without Iſſue) are not indefinite to 
create a Tail, but are reſtrained to his dying without Jſſue (Li- 
ving William) which is a limited Fee; and his Eſtate being de⸗ 
termfned, William then had a Fee; but ik he had died befoze the 
Contingency happened, viz. in the Life time of Thomas, and then 
Thomas had dyed without Iſſue the Þeirs of William would not 
have an Eſtate in Fee fo2 the Reaſons afozeſaid. 

Ik therefoze nothing veſted in Benjamin Wharton, no2 in Mary 
his Siſter, then the Land deſcends to Auguſtine Smith as Hetr 
at Law to Elizabeth, who was Peir to the Teſtatoz, and (a 
the Plaintiff hath a good Title. 


Newdigate Serjeant contra. Here is only an Eſtate fo2 years 
in the Siſter of the Teſtatoꝛ, and an Eſtate in Fee pꝛeſently veſted 
in Benjamin Wharton; and he relyed upon Boraſton's Caſe, where the 
Father having Iſſue, Humfry and Henry, deviſed to his Executoꝛs 
till Hugh his Gzandſon, the Son of Henry ſhould be of Age, and 
then to him in Fe; it was there adjudged that the Executozs 
had a Term till Hugh might have attained his full Age, = — 
thoug 
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though he dyed at the Age of nine years, yet the Remainder did 
immediately veſt in him in poſſeſſion upon the death of his G2zand- 
father, and that by his dying without Illue the Lands did deſcend 
to his Bother. 
Do here the Fee deſcends to Benjamin Wharton in poſſeſſion, 
and he dying without Jflue and within Age, the Land ſhall then 
deſcend to his Siſter and Peir. 
The like Judgment was given in the Caſe of Taylor aud 
Wharton about 12 pears ſince ; and in Dyer 124. a. A Deviſe to 
his Tire till his Son ſhall be of the Age of 24 years, then to 
the Son in Fee; and ik he die betoze 24 years without Jſſue, then 
to the Mike foꝛ Life, the Remainder to A. & c. The Teſtatoꝛ dyed, , Leon. 11. 
it was adjudged that the Son had a Fee ſimple pꝛeſently, fo2 an E- pl 16. 
ffate tail he could not have till he was 24 years old; and after the er 35+ * 
death of his Father there was no particular Eſtate to ſuppozt that 
Eſtate in the Remainder till he ſhould come to the Age of 24 years, 
ſo that he took by deſcent immediately. 
So here a Fe veſted in Benjamin preſently, and he being dead 
within Age Mary map take as Peir; however when the is of Age 
ſhe ſhall take as Heir of the Body of Robert by way of execu- 
toꝛy Devile ariſing out of the Eſtate of the Deviſoz, which needs ien 242: 
no particular Eſtate to ſuppoꝛt it, as in caſe of a Contingent Re» b 
mainder; fo2 befoze Mary was of Age Robert her Father was 
neſs Gade ſhe might well take, Trin. 19 Car. 2. in B. R. Snow 


verſus Cutler, Rot. 1704. 


North Chief Juſtice. Favourable diſtinctions have bien always Curia. 
admitted to ſupply the meaning ol Men in their laſt TUills; and 
therefoze a Deviſe to A. till he be of Age, then to B. and his 
Peirs, this is an Eſtate fo2 years in A. with a Remainder in F& 
to B And if (ſuch a Devile to A. who is alſo made Executo2 oz 
fo2 payment of Debts, it ſhall be foꝛ a certain Term of years, 
viz. fo; ſo long as accowing to computation he might have at- 
tained that Age had he lived. 

Contingent Remainders are at the Common Law and ariſe 
upon Conveyances as well as Mills; one may limit an Eſtate to 
A. the Remainder to another; and ſo "it may be by Devile, if the 
intent of the Parties will have it fo. 

But as at the Common Law all Contingent Remainders ſhall 

not be good, ſo in Mills no ſuch latitude is given, as if none 
could be bad ; they are ſubject to the ſame Fate in Mills as in 


Conveyances. 


Pp2 In 


\ 
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In this Caſe Elizabeth had a Term till Benjamin Wharton be 
of Age, fo2 ſhe is Executrix; ſhe was likewiſe Þeir at Law to 
the Deviſoz, and this Land had gone to her, had it not blen koz 
this Tit ; fo that tis plain the Teſtato2 never intended that a 
Fee-ſimple ſhould veſt in her, but ſomewhere elle; fo2 he could 
never intend the Deſcent of the Inheritance to that perſon to 
whom he had deviſed the Term. 

It has ban argued, that Mary is Heir at Law to Benjamin ag 
well as Deir of the Body of Robert, and ſo if ſhe can take either 
way tis good; but to make her Hefr to Benjamin tis neceſſary 
that the Eſtate veſt in Him'befoze he comes to 21 years; and fo? 
that Boraſton's Caſe was much relyed on, which was alſo laid not to 
differ from this at the Barr; that an Eſtate paſſes to Benjamin 
Wharton in præſenti, and that there was no Incapacity foꝛ Mary 
to take by way of Executoꝛy Deviſe, as was urged on the other 
ſide, and therefoze why ſhould ſhe not take by way of Erecutozy 
Deviſle as Deir of the Body of her Father, o; at leaſf, as Heir of 
Benjamin her Bother ? 

An Executozy Devile needs no particular Eſtate to ſupport it, 
fo it ſhall deſcend to the Heir till the Contingency happen; tis not 
like a Remainder at the Common Law, which muſt veſt eo inſtanti 
that the particular Eſtate determines ; but the Learning of Exe- 
ecutozy Deviſles ſtands upon the Reaſons of the old Law, where: 
in the intent of the Devilo? is to be obſerved: Foz when it ap- 
pears by the Mill that he intends not the Deviſee to take but in 
futuro, and no diſpoſition being made thereof in the mean time, 
it ſhall then deſcend to the Peir till the Contingency happen; but 
if the intent be that he ſhall take in præſenti, and there is no 
incapacity in him to do it, he ſhall not take in futuro by an ere- 
cutoꝛy Devile. | 

A Deviſe to an Inkant in ventre ſa mere is good, and ft 
ſhall deſcend to the Heir in the mean time; fo2 the Teſtatoꝛ could 
not intend he ſhould take pzeſentiy 3 he muſt firſt be in rerum 
natura. 

Ik an Ellate be given to A. fo2 Life, the Remainder to the 
right Heirs of B. this is a contingent Remainder, and ſhall be 
governed by the Rules of the Law; fo2 if B. dye during the Life 
of A. tis good; but ik he ſurvive tis void, becauſe no Body 
can be his right Peir whtift he is living; and there ſhall be no 
deſcent to the Peir of the Oono? in the mean time to luppoꝛt this 
-— Remainder, that ſo when B. dies his right Þeirs may 
ake. | 

In this Caſe a Fi did veſt in Benjamin pꝛeſenty, and there⸗ 
foze after his death without Jſſue the Dekendant is his Þefr, 

and 
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and hath a good Title, if not as Hefr at Law, yet ſhe may take 
by way of Executozp Devile as Heir of the Body of her Father, 
which though it could not be whilſt he was living, (becauſe nemo eſt 
hzres viventis,) yet after his death ſhe was Þeir of his Body, and 
was then of Age, at which time, and not befoze, ſhe was to take 
by the Till. 

That Elizabeth the general heit had only an Eſtate fo2 years 
till Benjamin ſhould o2 might be of Age: And (o by the Opinion 
of the whole Court Judgment was given fo2 the Defendant. 


Evered verſus Hone. 


GPL Cerdi in Ejedment; wherein the Caſe was thus, viz. 
A Yan hath Jflte two Sons, Thomas his eldeſt and Ri- 

chard his poungeſt Son. 

Thomas hath Iſſue John. 


Richard hath Iſſue Mary. 
The Father deviſed Lands to his Son Thomas foz Life, and Conſtructi- 


afterwards to his Gzandſon John, and the Þeirs Males of his of Words 
Body; and if he die without Iſſue Male, then to his Gzandaugh- ina Deviſe. 
ter Mary in Tail, and charged it with ſome Payments, in which 
Will there was this J2oviſo ; viz. Provided if my Son Richard 
ſhould have a Son by his now Wife Margaret, then all his Lands 
ſhould go to ſuch firſt Son and his Heirs, he paying as Mary ſhould 
have done. 
Afterwards a Son was bozn, and the Queſtion was, whether 
the Eſtate limited to Thomas, the eldeſt Son was thereby de- 
feated : And the Court were all clear of Opinion, that this Pꝛo⸗ 
viſo did only extend to the Caſe of Mary's being intituled, and 
had no influence upon the firſt Eſtate limited to the eldeſt Son. 


Anonymus. 


N the Exchequer Chamber befoze the Loꝛd Chancelloz, the Executor 
Loy Trealurer and two Thief Juſtices, the Caſe was thus: of an Exe- 
viz. The Plaintiff had declared againſt the Defendant as Exe. cr de ſon 
cuto2 of Edward Nichols, who was Erecuto? of the Debto?. os lia- 
The Defendant pleads that the Debto? died inteſfate, and Ad. eat Law. 
minifkration of his Goods was granted to a Stranger, abſque 
hoc that Edward Nichols was eber Executo2 , but doth not ſay, 
02 ever adminiſtred as Executoz, fo2 in truth he was Executor 
de ſon tort. 8 


— 
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The Plaintiff replies, that befoze the Adminiſtration granted 
to the Stranger, Edward Nichols poſſeſſed, himſelf ot divers Goods 
of the laid Debtoz, and made the Defendant Erecutoz, and dyed; 
and the Defendant demurred; and Judgment was given fo? the 
Plaintiſt, but reverſed here; fo2 an Executo2 of an Executor de 
{on tort fs not lpable at Law, though the Lo23 Chancello? ſaid 
he would help the Plaint iff in Equity. 

But here Adminiſtration of the Hoods of the Oecbto2 was 
granted befoze the death of the Executor de fon tort, ſo his Exe- 
cutoꝛſhip vaniſhed and nothing ſhall ſurvive. 


The Lady . Calc. 


F Flotſam come to land, and is taken by him who hath no 
Title, the Acton ſhall not be bꝛoͤught at the Tommon Law, 
and no Pꝛoceedings ſhall be thereon in the Court of Admiralty ; 
fo2 there is no need of Condemnation thereof as there is of Pꝛizes: 
By the Opinion of the whole Court of Common Pleas. 


Roſe verſus Standen. 


on M Accompt fo2 Sugar and Indigoe; the Defendant pleaded, 
where miſ⸗ that the Plaintiff bꝛought an Indebitatus Aſſumpſit, a quantum 
conceived meruit, and an inſimul computaſſet fo2 100]. due to him foꝛ Mares 
by the fold; to which he pleaded Non aſlumpfit, and that there was a 
_ 4 Qerdic againſt him, and then averrs that the Wares mentioned 
l him in that Action are the ſame with thoſe mentioned here in the Action 
no Barr to of Accompt 2 The Plaintiff demurred, and it was ſatd fo2 him, 
2 new that he had bzought his fozmer Action on the Caſe too ſoon ; fo2 
Action. fk no Accompt be ſtated the Action on the Cale on the Iofimul com- 
putaſſet will not lye, and ſo the foꝛmer Uerdica might be given a 
gainſt him fo2 that Reaſon. 
Ex parte But on the contrary, the Defendant ſhall not be twice troubled 
Def, fo? the ſame thing; and if the Uerdic had been foz the Plaintiff, 
that might have been pleaded in Barr to him in a new Acton. 


Curia. But the Court were of another Opinion, that this Plea was 
2 Cro. 284. not good, and that if the Plaintiff had recovered it could not 
have been pleaded in Barr to him; fo2 if he miſconceives his 

Action and a QUerdic is againſt him, and then bzings a pꝛoper 

Action 3 the Defendant cannot plead that he was barred to _ 

uc 
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luch Action by a kozmer Qerdid, becauſe where tis inſufficient , 

it ſhall not be pleaded in Barr; as in Debt upon Bond the De: Þurc ms Ro- 
fendant pleaded another Action upon the ſame Bond, and the Jury fer, Poſtca. 
found Non eſt factum; the Entry of the Cerdic was that the Lande ute 
Defendant would recover damages, & eat inde fine die, but not 
2 8 nil capiat per Breve, {0 no Judgment to barr him, 

2 Cro. 284. 


But pending one Action another cannot be bzought, fo2 they 
cannot both be true. = 

Ik no Accompt be ſtabed the Anion on the Eaſe upon an Inſimul 
computaſſet would not lye; the Inſimul computaſſet implies an 
Accompt; and upon Non aſſumpſit pleaded, the Defendant might 
have given payment in Evidence, and foz that reaſon the Jury 
might find fo2 him. Tis true, he might have pleaded Plene 
computavit, which is the general Plea: But it may as well be 
preſumed that the Uerdfa> was againſt the Plaintiff, becauſe the 
Action would not lye; and the Batter being in dubio the Court 
will intend it againſt the Pleader, he not having averred to the 
contrary, and ſo they held the Plea to be ill. 


D E 


D E 


Termino Paſchæ 
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Osborn verſus Wright. 


Ction on the Caſe foz woꝛds, Viz. The Plaintiff declares 
that ſhe was unmarried, but about to marry one J. S. and 
that the Defendant, to hinder her Marriage, ſpoke theſe 

TUows of her, Viz. She is a Whore, a Common Whore, 
and Ns Whore, per quod maritagium amiſit. The Jury found the 
Defendant guilty of ſpeaking the Tos, but that ſhe did not loſe 
her Marriage thereby; and it was moved in arreſt of Judgment 
that theſe Moꝛds are not actionable, being only Scolding; and 
ok that Opinion was all the Court, and Judgment was arreſted. 


Hambleton verſus Juſtice Scroggs & alios, In Camera 


Scaccarii. 
Serjeant at N Aſſault and Battery was bzought againſt the Defendants 
Law, whe- & A ft the Kings Bench, to which one of them pleaded that he 


ther Privi- was a Serjeant at Law, and ſo ought to have his Puviledge to 

ledge to be be ſued by Bill in the Common Pleas, and in no other Court: 

Sued only To this Plea the Plaintiff demurred ; and Judgment was given 

= the in my Loꝛd Chief Juſtice Hales's time by the Dpinton of him and 

Pie the whole Court of Kings-Bench, That a Serjeant at Law might 
| be ſued there, and was not ſuable in the Court of Common-Pleas 
x That in this Action the Defendant ſhould not have his 
Puviledge, becauſe it was brought againſt him and another. 

And afterwards a TUrit of Erro2 was bꝛought upon this Judg- 


ment, returnable befoze the Low Chancelloz, and Chief — 
0 


— —_— 
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of the Kings Bench and Common- Pleas, and the Erroꝛs were ar⸗ 


ee befoze the two Chief Juſtices at Serjeants-Inn in Chancery 
alle. | 


Pi. Holt fo the Plaintiff in the TUrit of Erroz, That a Ser- Ex parte 
jeant at Law is to be ſued only in the Court of Common-Pleas, Quer. 
and not elſewhere, becauſe there is an abſolute neceſſity of his At- 
tendance there: He is (won, and no other perſon can plead at that 
Baͤr, and therefoze if he ſhould be ſued in any other Court, it would 
be an Jmpediment to the Buſinels of that Court, where not only 
the Officers but their Servants have Pqtviledge. 

In the 11th of E. 4. 2. There was ſome diſcourſe about the 
Pꝛiviledge of Serjeants at Law, where it was held that he is 
not to be ſued in that Court by Bill, but by Oziginal; but 
either way he is to have his Pꝛiviledge. So the Servant of 
an Officer is not to be ſued by Bill, but he is ſtill to have the G. Car 84. 
Paiviledge of the Court, and ſo had Serjeant Hedley's Clerk 
in the Reign of King Charles the firſt, 

The Serjeants receive a kind of Induction to the Bar, and 
Have a place aſſigned them; and that they ought to have Pꝛi⸗ 
viledge, the very CUo2ds of the TUrit are obſervable, Viz. (men: 
tioning a Serjeant at Law) ex officio incumbit in Curia illa. 

And though it hath been ſaid and glven as an anſwer to that 
Caſe in Cro. Car. That where the Serjeants Clerk was Ar- 
reſted in an Jnferio2 Court (as in that Cate he was) there he 
ſhall have Pꝛiviledge, but not againſt the other great Courts 
in Weſtminſter Hall; this is a difference never pet taken notice of 
in any Book, no2 doth the TUrit warrant this ditinaion. 

2. Me ſhall have his Pqiviledge though he be joyned with 
another, becauſe the Acton is joynt and ſeveral ; and the one 
may be found guilty and the other acquitted, and it would be 
an eaſie way to ouſt a Man of his Paiviledge, if it might be 
done by joyning him with another who hath none, 14 H. 4. 21. 

But the Perſon with whom the Serjeant is joyned may be 
ſued in the Common-Pleas likewiſe, ſo that he ſhall not hinder 
on having P2ivilerge who of right ought to have it; 
IO E. 4. 15. | 


Offley contra. As to the firſt point, the Court of Kings-Bench Ex parte 
agreed, that a Serjeant at Law ſhall always have the Pꝛivi⸗ Det. 
ledge of the Court of Common-Pleas againſt all Inferiour Courts, 
but not againſt the other Courts in Weſtminſter Pall, fo2 he may 
be ſued in any of them. | 


Vaugh. 155. 


Q q A 


— 
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A Serjeant is not like the Common Dfficers of the Court, 
fo? they are to be attendant there and no where elle; but a 
Serjeant at Law is not confined to that Court alone, he map 
be aſſigned of Council in any other Court, and doth uſually 
put his hand to Pleas, both in the Kings Bench and the Exehe- 
quer; but a Philazer 02 Attozny of that Court cannot pzactiſe 
in his own Name in any other. 

All Caſes of Puviledge ought to be taken ſfrictly : And that 
which was cited concerning the Pꝛiviledge of a Serjeants Clerk 
is not like this, becauſe the Arreſt was tn an Inkeriour Court, 

In the 11E. 4. 2. b. The Chief Juſtice of the Kings- Bench 
came to the Common-Pleas Bar, and told a Serjeant who he 
had aſſigned fo2 a Pauper, That if he would not come into that 
Court and plead fo2 his Clyent, he would fozejudge him; lo that 
if he could be fetch'd out of the Common Pleas and carried to 
the Kings-Bencb, he is not confined to that Court alone. 

In the 5 H. 5. nu. 10. Complaint was made that the Subjeces 
of the King were not well ſerved in his Courts, the Parlia⸗ 
ment thereupon Dwered, that one Martin and others ſhould 
take upon them the Dignity of Serjeants at Law, ſo that it 
appears that their Buſine(s lies in other Courts as well as in 
that of the Common- Pleas. 

2. As to the ſecond Point: Here is a joynt Action, fo2 any 
thing that appears to the cantrary, and the Plaintiff may p2o- 
ceed againſt one in the Kings-Bench, and therefoze the other ſhall 
be ouſted of his Pꝛiviledge (if he have any) in the Common-Pleas, 
Moor 556. 20 H. 6. 32. 


North Chief Juſtice ſaid, That he always took it to be 
an uncontroverted point, That a Serjeant at Law ſhould be 
ſued only in the Court of Common-Pleas by Bill; he is bound 
by Dath to be there, and when he bzings a Writ of Pyvi- 
_ 5 always out of that Court, and no other: Curia ad- 
VIlare vult. 
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The Attorny General verſus Sir John Read, In Scac- 


cario. 


Mkozmation. A ſpecial Uerdia was kound: The Caſe was Diſability 
thus: by a Statute 
Viz. Sir John Read 1 Apr. 24 Car. 2. was by Sentence in the 2vght to be 
Spiritual Court divozced a Meaſa & Thoro, and foz Non payment e 
of Alimony was excommunicated. — 3 * 1 


Afterwards it was Enaced by the Statute of 25 Car. 2. cap. 2. umtelf to 
That all and every perſon or perſons who ſhall have any Office, execute an 


Civil or Military, ſhall take the Oaths of Supremacy and Alle - Office. 
glance, and receive the Sacrament (within the time limited by 

the ſaid Ag) or otherwiſe ſhall be adjudged ipſo facło, incapable 

and diſabled by Law, or if he execute any Office after his neg- 

lect or refuſal to qualifie himſelf within the time therein appoint- 

ed (viz, thee Months,) then he (hall be diſabled to ſue in any 
Court, and ſhall forfeit the Sum of 500 l. 

Sit John Read was made Pigh Sheriff of Hart fordſhire, 12 No- 
vemb. 25 Car. 2. and being ſtill under the Sentence of Exrcommu⸗ 
nication, he took upon him the Ollice and executed it fo2 3 
Months, viz. to the 12th dap of February afterwards, and then 
refuſed to ſerve any longer; the Judges came ſoon after to 
keep the Aſſiſes fo2 that County, but there was no Sheriff there 
to attend them, and the reaſon was, becauſe if he had erecuted 
the Office without taking the Daths (the time being now ex- 
pired, wherein he ought to have taken the ſame,.) then he had 
ſubjected himſelf to the kozkeiture of 500 l. and he could not re- 
ceive the Sacrament becauſe he was Excommunicated, and there 
foꝛe ſuppoſed that after the 3 Months he was ipſo facto diſcharged 
by the afozeſatd Statutez and whether upon all this matter the 
Defendant be guilty was the Queſtion. 


Ward and Sir William Jones the Attozny General argued that 
the Defendant was Guilty. 

1. The Dath and Sacrament are neceſſary qualifications fo2 
all Sheriffs, becauſe the Act appoints theſe things to be done, 
and the Penalty therein extends to thoſe who execute any Df- 
fice after the three Months, without doing the (ame, but not to 
ſuch who neglect to qualiſie themſelves. 

And though it may be objected, that the Ac gives no Penalty 
fo2 not taking of the Dath, it only ea it to be done, and ſub⸗ 

q 2 fects 
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jects the perſon to the fozfeiture of 500 J. fo2 executing an Df- 
fice after thzee Months, that being not done; lo that this is 
not to be puniſhed by Inkoꝛmation, it being no Offence at the Com- 
mon Law; pet if an Ad appoints a thing to be done, the tranſgrel⸗ 
ſing of the Law is an Dffence at the Common Law,and ought thus 
to be puniſhed, and ſo it was adjudged in Caſtle's Caſe, 2 Cro. 643. 
Roll. Ar. Suppoſe the Defendant had given Bond to perkozm a thing, 
251, 455. A Diſcharge by the Act of God, oz by the Obligee had been good, 
but the Dbligo2 ſhould never diſable himſelf 3 and ik it be ſo- in 
pꝛivate Contracts, much moꝛe in the Caſe of the King, becauſe 
our Duty to him is of the higheſt nature. 

2. Therefoze the Excommunication can be no ercuſe to the 
Defendant , fo2 though he might have been ercuſed ff he had 
been under a legal diſability, which he could in no wiſe pꝛevent; 
yet here he was able and had time enough, and it was in his 
power to have diſcharged Himſelf from this Ercommuntcation, 
and being bound by his Outy and Allegiance to the King to 
perkoꝛm the Dffice, he ought to qualiſie himſelf fo2 the perfozm- 
ance, 46 either to remove the diſability o2 ſhew he had not power 
to do it. 

Tis his obſtinacy that diſables him, and tis abſurd to think 
that this Ercommunication which was deſigned as a puniſhment 
ſhould now be an eaſe to him to excule him from executing thts 
Office, Moor 121. Lacie's Caſe. 

3. That the Defendant is puniſhable fo2 this neglec, other⸗ 
ile the King would loſe the effect of his Subjects Service, if 
ft ſhould be in their power to diſcharge themſelves at pleaſure ; 
an Act of Parliament cannot, and much lels the Dekendant him- 
ſelf by his own ac take away his Duty and Service which he 
oweth to the King: And therefore, though tis Enacted , That 
a Sheriff ſhall be only fo2 one year, yet it has been adjudged 

antes. that the King by a Non obſtante may diſpenſe with that Sta- 
= becauſe otherwiſe he would be depzived of the Service of his 
ubiegss. 

Jf a Sheriff when he is firſt admitted into his Office refuſes 
to take the Dath of his Dfiice, he is finable, and ſo he ought 
here; ff any alteration be made by the King ok that Oath, his 

Cro. Car. 26. diſobedience afterwards is puniſhable, though a foꝛm of the Dath 
is preſcribed by the Aa of Parliament, and there is no other way 
to puniſh the Defendant in this Cale but by Infozmation, fo2 
after the three Months (in caſe he execute the Dffice not being 
qualified) the Act gives the Penalty to the Inkozmer; and if he 
thould not execute it the inconvenience would be great, becauſe 
tis an Office which concerneth the Adminiffration of Juſtice , 

ann 


— 


OY 


— — 


a neceſſary fo2 the management and collection of the Kings Re- 
enue. 

The Statute extends to Offices of Truſt as well as ok Pꝛo⸗ 
fit, and enjoyns the thing to be done, the tranſgreſſion where- 
of is an Offence, as well at the Common Law as againſt the Sta⸗ 
tute, and ſo puniſhable by Jnfozmation, and therefoze they pꝛayed 
Judgment againſt the Defendant. 


Sawyer and Levins contra. Viz. They agreed if the Subjed x. 
be qualified he ought to accept the Office, but the Defendant De 


was not (o qualified, and therefoze to be excuſed, But befoze 
they entred upon the debate whether this was an Dffence oz not, 
they took an Exception to the fozm of the Jnfo2mation. 

Viz. That it was not good, becauſe it did not conclude con- 
tra formam Statuti; fo? if the Dffence be at the Common Law, and 
a new Penalty is given by the Statute, the Pꝛoceedings ought 
to be either at the Common Law by way of Fine, 02 upon the Sta- 
tute fo2 the Penalty; but if the Oflence be by the Statute, then 
ft muſt be laid to be contra formam Statuti. Now if this was 
any Dffence in the Defendant, it was becauſe he did not receive 
the Sacrament and take the Dath, which is an Dffence again 
the Statute, and therefoze ought to conclude contra formam Sta- 
tuti, which is eſſential. Then as to the Subſtance 3; 

1. The Inkozmation is inſufficient , fo2 there is no Offence 
at all of which the Common Law doth take notice; and though 
the Conſequences of the thing done may be bad, yet no Man 
ſhall be puniſhed fo2 that, becauſe thoſe only aggravate the Ok⸗ 
fence, if any; neither is this Jnfozmatton true, fo2 it ſaith he 
refuſed abſque rationabili cauſa, but here was a reaſonable cauſe : 
And though it may be objected, that it was only impotentia volun- 
ratis and that every Subject being disabled, is to remove that 
diſability to ſerve the King, this was denied; fo2 a Man who 
is a Pꝛiſoner fo2 Debt is not bound oz compellable to be She: 
riff, neither is a Man bound to purchaſe Lands to qualifie him- 
ſelf to be either a Cozoner oz Juſtice of the Peace. Bythe Sta- 
tute of 3 Jac. every Recuſant is diſabled ; he may contoꝛm, but 
he fs not bound to it, fo2 if he ſubmits to the Pemalty, tis 
as much as is required by Law: 'Tis true, a Subject is bound 
to ſerve the Ring in ſuch capacity as he is in at the time of 
the Service commanded, but he is not obliged to qualifie him- 
ſelf to ſerve in every capacity: Neither voth it appear in this 
Caſe, that the Defendant was able to remove this Jncapactty, 
and that ſhould have been ſhewn on the other ſive, and all Judges 


are to judge upon the Reco2d. 


The 
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The intent of the Statute is, That if perſons will not qua- 
lifie themſelves, they ſhall not execute any Office, and it was 
made to keep Roman Catholicks out of Places, but not to 
foxce them to accept of Offices of Truſt in the Government; and 
it deſigns no puniſhment fo2quitting, but fo2 executing of a place 
contrary to the Law; but if this be an Dffence, this Inkozma⸗ 
tion will not lie; and fo2 that | 

2. Jt was argued, That if a thing be either commanded oz 
fozbidven by a Statute, the tranſgreſſion in either Caſe is an 
Dffence puniſhable by Inkozmation; but when an Aa doth not 
generally command a thing, but only ſub modo, the party of- 
kending is puniſhable no otherwiſe than deſigned by that Law; 
as where the Statute of 18 H.6. cap. 11. pꝛohibits any Man from 
being a Juſtice of the Peace, unle(s he have 401. p Afi. and the 
Statute of 5 & 6 E. 6. cap. 16. which makes ſuch Bargains as 
are therein mentioned about buying of Offices void, if ſuch 
QMffice be fo2feitable, then an Inkozmation will lie; but when tis 
ipſo facto votd, as in both the foꝛmer Caſes , then tis other: 
wiſe, becauſe the puniſhment is executed by the Statute it ſelf ; 
and therefoze where the avoidance is made by the Aa, there is 
no need of an Inkoꝛmation. 

And the Objection of impotentia voluntatis fs not material 
to this purpoſe, becauſe Symony, buying of Dffices, not ſub- 
ſcribing the 39 Articles, accozding to the Statute of the Queen 
theſe are all voluntary Acts, pet no Jrifozmation lies againſt 
ſuch Offenders, becauſe the Statutes execute the puniſhment. 

The intent of the Parliament is here declared, the dtſabflity 
of the perſon makes the Office votd ; void to all intents, fo2 the 
Right of Infants oz Men in Pzaiſon is not ſaved ; fo that ad- 
mitting it to be an Dffence, if the Duty be not perfo2med ; pet 
if ſuch a qualification be requiſit to make a Man to ac in ſuch an 
Office, oꝛ perfozm ſuch a Outy, if that qualification be wanting, 
the Party is only puniſhable by the loſs of the Office. 

The Act doth not diſtinguiſh between Offices of Truſt and 
Pꝛofit: And as to the other Dbjection, viz. That tis in the power 
of the Defendant to qualifie Himſelf, the ſame might as well be 
objeced againſt all the Popiſh Recuſants, upon the Statute of 
3 Jac. and if a Statute doth diſable perſons o2 abudge the King 
of their Services, there is no injury done, becauſe the King him- 
ſelf is party to the Ac; but if miſchiefs were never lo great, 
ſince they are introduced by a Law, they cannot be avoided till 
that Law ts changed. 0 

3. But admitting the Inkozmation to be good, and that this is 
an Offence fo2 which it will lie, yet the Excommunication _ a 

uffi⸗ 
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ſufficient excuſe 3 it appears by the Uerdic that the Defendant 
was abſolutely diſabled to be Sheriff, ko if he is to take the 
Dath and receive the Sacrament in oder to it, ff he cannot be 
admitted to the Sacrament, as being under the Sentence of Ex⸗ 
communication, that is an ercuſe. 

The Defendant is only argued into a Guilt, fo2 the Jury have 
not found any; they do not ſay, that it was in his power to 
yield Obedience, 62 that he might have enabled himſelf ; they only 
find his incapacity, and though it was a voluntary Aa, which was 
the cauſe of his diſability, yet in ſuch Caſes the Law doth not look 
to Cauſes (6 remote. It a Man be in Pꝛiſon fo2 Debt it is his 
own Ac fo2 contracting it and not paying, but yet an Dutlary a- 
 gainſt him whilſt in Pzifon ſhall be reverſed, becauſe the imme- 
diate Cauſe, viz. the Impziſonment; and the Judgment was in 
invitum, and the Law looks no farther : and ſo Judgment was 
pꝛayed fo2 the Defendant. 


But the Court were all of Opinion, that this Inkozmation 
would lye, and that the Defendant was puniſhable fo2 not re⸗ 
moving the dilabtlity, it being in his power to get Himſelf ab- 
ſolved from the Excommunication : And ſo Judgment was given 
againſt him, and a TUrit of Erro; bzought, &cc. 


Godfrey verſus Godfrey. In Communi Banco. 


Intrat' Hill. ule. Rot. 321. 


EBT upon a Bond fo2 per foꝛmance of anAwatd,in which the Award of a 
1 Arbitratoꝛs had taken notice of 72 l. in controberſie, and had jeger Sum 
awarded 50 l. in ſatisfadion: The Defendant pleads Nullum fece- in ſatisfacti- 
runt Arbitrium; the Plaintiff replies an Award, and ſets it fozth on of a 
and aſſigns a Beach, to which the Defendant demurred, becauſe it greater, and 
appeared by the Award that 7 2 1. was fn controverſie fo2 Rent due, 8 


and that 50 l. was awarded in full ſatisfaction of 72 l. and general 
Releaſes to be given; but it did not appear that any other Matter 
was in Controverſie between the Parties though the Submiſſion 
was general; and Arbitratozs may reduce incertain things to a 


certainty, but they cannot make a Debt certain to be leſs, except 
there were other differences fo2 which likewiſe this Releaſe was to 


be given, 10 H. 7. 4. 


But the whole Court were of Opinion that the Award was good, Curia. 


fo2 that the Arþitratozs might conſider other Matters —_ 
the Acht at 
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Parties; neither did it appear by the Award that the 72 J. was 
due, but in demand only; and tis unreaſonable fo2 him to find 
fault with his own caſe 3 fo2 he alledges that he ought to pay 7 2 1. 
and complains, becauſe the other Party is contented with 50 1. 
and demands no moꝛe. Judgment fo2 the Plaintiff. 


Wright verſus Bull. 


Condition EBT upon a Bond fo? payment of 40 l. The Condition 
where tis whereof was, That if the Defendant ſhould work: out the 
disjunctive ſaid 40 l. at the uſual Prices in packing, when the Plaintiff ſhould 
dis in ME have occaſion for himſelf or his Friends to imploy him therein, or 


che Panty otherwiſe {hall pay the 40 /. then the Bond to be void. 


to have ei The Defendant pleads, that he was always ready to have 
ther.  Wought out the 40 l. but that the Plaintiff did never imploy him; 
and upon Demurrer the Plea was held ill, becauſe the Defendant 
did not averr, that the Plaintiff Had any occaſion to make uſe of 
him; and fo2 that it was at his Election either to have Wozk oz 
Monp, and not having imployed him, but bzought his Action, 
that is a requeſt in Law 3 and ſo he hath determined his Election 
to have the Mony; and Judgment was accozdtngly given fo2 
the Plaintiff. | 


Basket and 
Basket, Antea. 


Blackbourn verſus Conſet. 


Place , JN Replevin, the Avowant pleads an Execution taken out, 
where it and that a Term fo2 years was extended, and an Aﬀſign- 
ſhall 28 ment thereof made by the Sheriff, but alledges no place where 
tended 119! the Afſignment was made: But upon Demurrer it was held 


the Plead- good, f02 it ſhall be intended to be aſſigned where the Land doth 
J lie. . 
ing. | 


Hall verſus Carter. 


Bond to N an Acton of Debt upon a Bond, the Defendant craves 
render him- Oper of the Condition, which was, That if another perſon 
felt a _ (who was arreſted at the Suit of the Plaintiff, (and foz whom 
ner, Soo the Defendant was now bound) ſhould give ſuch Security as the 
Sid. 132. pl.,, Plaintiff ſhould appzove of fo2 the payment of 901. to him, o2 
- ſhould render his Body to Pꝛiſon at the return of the Writ, then 

the Dbligation to be void. | Gs 
he 
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The Defendant pleads the Statute of 23. H. 6. cap. zo. That 
this Bond was given pro eaſimento & favore; And this Caſe com- 
ing to be argued upon a Demurrer, the queſtion was, whether 
luch Bond be within the Statute oꝛ not: And the Court were of 
Opinion that it was not. | 

Ik the Sheriff takes Bond in another Man's name, to elude 
the Statute, ſuch Bond ts vold; but the Plaintiff may give 
Directions to the Officer to take ſuch Bond as this to Himſelf; tis 
only an expedient to pzevent a new Arreſt, and the Agreement of 
the Plaintiff makes it good. 

Ik a Capias be taken out againſt the Defendant, and a third 
perſon gives the Plaintiff a Bond, that the Defendant ſhall 
pay the Monp, oꝛ render himſelf at the Return of the WMrit; 
tis a good Bond, and not within the Statute, becauſe tis not 
by the direction of the Dfficer, but by the agreement of the Plain. 
tiff; and there is no Law that makes the Agreement of the Par⸗ 
ties votd ; and if the Bond was not taken by (ach Agreement, 
it might have been traverſed, 


* —B 
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But Juſtice Atkyns doubted, becauſe a Bond to render him: 

ſelf a Pꝛiloner is void, Bewfagess Caſe, 10 Co. But if it had been 

to pay the Monp, oz appear at the Return of the Mrit, it had 
been good: But notwithſtanding Judgment was given fo2 the 


Shaxton verſus Shaxton. 


PE Condition of a Bond was, That the Dekendant ſhould / ,1,,.;- 

| & Cave harmleſs Thomas Shaxton, and the Yoztgaged Pe- #:arus not a 

miſſes, and ſhould pay the Intereſt fo2 the pꝛincipal Sum. good Plea, 
The Defendant pleads, that Thomas Shaxton non fuit damni- where the 

ficatus, fo; that the Defendant had paid the 120 l. pzincipal mony, perſon and 
with all the arrears of Jntereſt due at ſuch a day: And upon a De- N 3 
murrer this was held no good Plea 3 becaule the firſt matter non qempnifi. 


damnificarus goes to the Perſon and not to the Pꝛemiſſes: And fo ed. 
Judgment was given fo2 the Plaintiff. Antea. 


Rt Anonymus. 


— 
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Anonymus. 
After ac- Þ E Defendant was Jndiced foz a Common Treſpaſs, 
quittal for a and Acquitted ; and now was Plaintiff in an Agion on 


Common the Caſe againſt the Pꝛoſecutoꝛ: And by the Opinion of the Chief 
Treſpaſs,an Juſtice the Action will lie fo2 the Charges and Expences in de- 
Action on fending the pꝛoſecution, which the acquittal pꝛoves to be falſe, 
the Cale and the Jndicting him proves to be malicious; foz if he had in- 
$14. 465, 66, tended any thing koꝛ his own benefit 02 recompence, he might have 
Ante. hzought a civil Action, and then if he had been found Not Guilty, 

he would have had his Coſts allowed, 
Though the pꝛolecution be foz a Treſpaſs, fo2 which there is 
a pꝛobable cauſe, pet after Acquittal it ſhall be accounted ma⸗ 
licious ; the Difference only is where the Indicment is fo2 a 
Criminal matter, but where tis fo2 ſuch a thing fo2 which a 
Civil Action will lie, the Partp can have no reaſon to pꝛoſecute 
an Indicment, it is only to put the Defendant to charges, and 

make to him pay Fees to the Clerk of the Afliſes. 


Penrice and Wynn's Caſe. 


Habeas Cor- QErjeant Maynard moved fo2 a Habeas Corpus fo2 them, being 
pus may be — Committed to the Poultry Comprer by the Commiſſioners 
granted in Of Bankrupts, fo2 refuſing to be examined and ſwozn touch- 
Civil mat- ing their Knowledge of the Bankrups Eſtate : The Pyoceſs 
ters. againſt them in this Court, was an Attachment of Puviledge, 
which was a Civil Plea, and of which the Court had Juriſdinc- 

on, and therefoze the Habeas Corpus muſt be granted. And the 

Chief Juſtice ſaid, that it might be without motion, becauſe aſl 

Ante. the Habeas Corpus's in that Court were ad faciendum & recipiend 
and they iſſue of courſe 3 but in the Kings-Bench they are ad ſubji- 

ciendum which are in Criminal Cauſes, and not to be granted 

without motion. Then the Serjeant moved that the Sheriff might 

Return his Tlrit, which was done, and being filed, he took Ex- 

_ ceptions to the Return, by which the ground of the Commitment 

appeared to be by virtue of a Marrant under the Hands and 

Seals of the Commiſſioners, &c. which he ſaid was ill fo2 want 

of an Averment of their refuſal to come and be {won ; fo2 it 

did not appear that they did refuſe, and they ought not to be 
committed without refuſing, lo that ſhould have been poſitively 

averred, viz. That they did refuſe and till do; fo2 if they = 

1 


165 
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willing at any time, they ought to be diſcharged, and ſo they 
were, but were o2dered to put in Ball upon the Attachment, 


— - 


—— 


2 . _ 


Abbot verſus Rugeley. 


"VE Plaintiff declared in an Adion of Aſſault and Batte- plea 5, 
ry, to which the Defendant pleaded non cut, and at the Jarrein con- 
Alliles a Plea was put in puis darrein continuance, and a De: tinuance 
murrer thereunto. The Court were clear ok Opinion, That if muſt be 
the Plea had been iſſuable, it could not have been then tried, Certified as 
neither could the Demurrer be there argued, but muſt be certt- Part of the 


fied up hither by the Judge of Aſſiſe, as part of the Recoꝛd of 
Niſi prius, Yelv. 180. Hawkins verſus Moor. ? 


Ballard verſus Oddey. 


T was ruled in this Caſe, That to avoid a Security by The Cons 
reaſon of Aiury, the Contract it ſelf muſt be uſurfous , tract it ſelf 
fo2 if the Party takes afterwards moze than is allowed, that will muſt be U- 
not make it ſo ; ſo that if the Agreement of the Parties be honeſt, {urious to 
but made otherwiſe by the miſtake of a Scrivener ; yet tis not _— 0 
Ulſury : As if a Poztgage be koz 1001. with a Pyoviſo to be 04 , 
void on payment of 106 J. at the end of one year, and no Cove- Mod. Rep. 69- 
nant fo? the Moztgagoꝛ to take the ]ofits till default be made 
in patment; (o that in ſtricnels the Moztgagee is intituled both 
to the Intereſt and the Pꝛolſits, pet if this was not expꝛeſs' d, the 
Agreement is not Uſury. | 


Rr 2 DE 


DE 
Term. Sanctæ Trin. 


Anno 30 Car. IL. in Communi Banco. 


— — ——_—— * — —_—_— 


The Caſe of one Randal and his Wife, an Admi- 
miſtrator, Oc. 


Judgment EBT upon a Bond againſt the Defendant as Admi⸗ 
may be a- ſtratoꝛ: They plead a Judgment recovered againſt the 
voided Inteſtate in Hillary Term 26 & 27 Car. 2. and that 
without they had not Aﬀets ultra. The Plaintiff replies that 


a Writ of there was an Acton againſt the Jnteſtate, but that he dyed befoze 

Error by a Judgment, and that after his death Judgment was obtained, and 
3 kept on foot per fraudem. 

> Stranger. The Defendant traverſed the Fraud, but vid not anſwer the 

to it. death of the Inteſtate; and upon a Oemutrer it was laid koꝛ the 

Plaintiff, that the Judgment was ill, and that he being a Stran- 

er to it could neither bing a TUrit of Erro2 oz Deceit, and 

ad no other way to avoid it, but by Plea ; and that tis put 

as a Rule, That where Judgment may be reverſed by a TUrit 

of Erroz, the Party ſhall not be admitted to do it by Plea 3 but 

a Stranger to it muſt avoid it by Plea, becauſe he is no Party 

to the Judgment; as if a Scire Facias be bzought againſt the Bail 

tis a good Plea fo2 them to ſay, that the Principal was dead 

befoze Judgment given by way of ercuſing themſelves to bzing 

8 in the Body; but tis not good to avoid the Judgment, becaule 

Cie Eliz. 199. tig againſt the Recoꝛd, which muſt be avoided by Uirtt of Erroz, 

1 Roll. Abr. 449, 742. 


The Court were of Opinion, that the Jlaintiff might avoid 
the Judgment without a Writ of Erroz, eſpecially in this Cale, 
where tis not only erroneous, but void. 


Hill 


es 
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Yon cs > 


Hill vers Thorn. 


N an Arbitrament it was held by the Court, that if two things pules in 
be awarded, the one within, and the other not within the Sub. Award. 

miſſton; the later is void, and the bꝛeach muſt be aſſigned only | 
upon the firſt. 

2, Ik there be a Submiſſion of a particular difference, and 
there are other things in Controverſie, if in ſuch Caſe a ge- 
neral Releaſe is awarded tis ill, and it muſt be chewed on the 
other ſive to avoid the Award fo2 that cauſe. 

3. I the Submiſſton be of all differences till the 10th day of 
May, and a Releaſe awarded to be given of all differences till the : Sand. ;;. 
20th dap-of May, if there be no differences between thoſe two days 
the Award is good; if any, it muſt be ſhewed in Pleaving; other- gg "oo 
wile the Court will never intend it. &! 3 | 

4. That recipꝛocal Covenants cannot be pleaded one in barr of 5-74 
another, and that in the affigning of a 2Bzeach of Covenant tis Shelbury, An- 


tea. 


not neceſſary to averr perfozmance on the Plaintiffs fide, | 


Staples verſus Alden. 


E BT upon a Bond conditioned to deliver fozty paſt of Tender of 
Shooes within a Month at Holborn-Bridge to Henry Goods to 
Knight a Common Carrier to G. fo2 the uſe of the Dbligg, che Man 
The Defendant pleaded, that in all that ſpace of a Month fall — 2 
Henry Knight did not come to London, but that ſuch a day at 3 4 
Holborn- Bridge he delivered fozty pair of Shooes to A. G. the — 
Carriers Poꝛter: To this Plea the Plaintiff demurred; fo 
that the Condition being to do ſomething to a Stranger, the 
Defendant at his peril ought to perkoꝛm it; like the Caſe where 3; 1. 6. :;. 
the Action of Debt was bought upon a Bond conditioned, that H. 7. 4 
the Defendant ſhould give ſuch a Releaſe as the Judge of the Pre- 
rogative Court ſhould think fit; the Defendant pleaded that the 
Judge dfd not appoint any Beleaſe, and it was adjudged no good 
Plea, becauſe the Obligation is on his part, and he ought to 
tender a Releaſe to the Judge, Cro. Eliz. 716. 
But on the other ſide it was ſaid, that a delivery to the Ser⸗ 
vant is a delivery to the Maſter himſelf ; and if parcels of Goods 
are delivered to the Pozter and loſt, an Acton lies againſt the 


aſter, 
1 The 


— 
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The Court (abſente North Chiet Juſtice) held the Ple ato be 
good, and that ſuch a Conſtrudion was to be made as was ac- 
coding to the intent of the Parties, and that a delivery to the 
Man was a Delivery to the Maſter ; whereupon Judgment was 

given fo2 the Defendant. 


Gillmore verſus Executor of Shooter. In Banco Regis. 


A new Act J Ndebitatus Aſſumpſit. There was a Treaty of Marriage 

ſhall not between the Plaintiff, who was of kin to the Teſtatoz, and 

take away the Daughter of one Harris, with whom he afterwards had 

an Action 2000 l. as the Marriage Poztion 3 and M2. Shooter in his Life 

to _ time pꝛomiſed to give the Plaintiff as much, oꝛ to leave him woꝛth 
ce ud en. lo much by bis lil. . 

ticuled ax This Pꝛomiſe was made befoze the 24th day of June, be- 

the Com- koꝛe this Aaton bought 3 the Marriage took effect, Harris paid 

mencement the 2o0co l. and Shooter dyed in September following, having 

of the Act. _ - of the Mony, oꝛ any Pꝛoviſion fo? the Plaintifl 

y his UL. 

| This Action was commenced after Shooter's death, and upon the 

J Tryal a Special Uerdic was found upon the Act of Frauds and 

79 et Perjuries,29 Car.2. which Enacts, That from and after the 24th day 

of June in the year 1677. no Action ſhall be brought to charge any 

perſon upon any Agreement made in conſideration of Marriage, 

&c. unleſs ſuch Agreement be in Writing, ec. And that this was 


a bare Pꝛomiſe without CUriting. 


And by Wyld and Jones (abſente Twiſden) Judgment was 
given fo2 the Plaintiff; fo2 it could not be pꝛeſumed that the 
Ac had a retroſpect to take away an Acton to which the Plain⸗ 
tiff was then intituled : Foz if a TUtll had been made bekoze 
the 24th dap of June, and the Teſtato2 had dyed afterwards, 
yet the ill had been good though it had not been in purſuance 
of the Statute. 
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Aſter verſus Mazeen. In C. B. 


N Covenant, the Plaintiff declared upon an Indenture in Breach af: 
which the Defendant had covenanted that he was ſefſed in ſigned did 
Fee, &c. and would free the Pꝛemiſſes from all Incumbzances, 2 51 
in which there was allo another Covenant fo2 quiet Enjoyment; dauere * 
and the Bꝛeach aſſigned was upon an Entry, and Eviaton by ano- Declarati- 
ther, and concludes & fic Coventionem ſuam prædictam fregit, in on con- 


the ſingular Number. cludes - 
fic fregit 

And upon a Demurrer to the Declaration Maynard Serjeant Convenr:e- 

ſaid, That the Bꝛeach did relate to all the thiee Covenants, and —— 

therefoze the Concluſion was ill, becauſe he did not ſhew what 522 

Covenant in particular, and if he ſhould obtain a Judgment upon 

(uch a Declaration, the Recovery could not be pleaed in Barr to 

another Action bzought upon one of the other Covenants. 


But Conyers fo2 the Plaintiff ſaid, that Conventio is Nomen 
collectivum, and if twenty Beaches had been aſſigned he fill 
counts de placito quod teneat ei Conventionem inter eos fact': 
And of that Opinion was the Court; and that the Bzeach being 
of all thee Covenants, the Recovery in one would be a good 
Barr in any Action afterwards to be bzought upon either of thoſe 


Covenants, 


Parrington verſus Lee. 


Ndebitatus Aſſumpſit, fox Mony had and received to the uſe Limitation 


; uant ruit fo2 Mares ſold, and an of perſo- 
of the Plaintiff, a quantum meruit fo2 Mates ſold, nal Actions 


Iaſimul computaſſet, Gc. _ 
The Defendant pleads the Statute of Limitations (viz. )non al- oy F _— 7 
ſampſir infra ſex annos : The Plaintiff replyed, that this Action compt be- 
was grounded on the Trade of Merchants, and bzought againſt tween Mec- 
the Defendant as his Factoz, &c. The Defendant rejoyns that chants. 
this was not an Action of Accompt 3 and the Plaintiff demurred, N 
fo2 that this Statute was made in reſtraint of the Common „, 
Law, and therefoze is not to be favoured o2 extended by Equity, P1. Com. 54. 
but to be taken ſtfricly ; and that if a Yan hath a double re. 
medy he map take which he pleaſeth 3 and here the Plaintiff might 
have bzought an Action of Accompt, oz an Aaton on the Caſe 


ved on an Accompt. | 
grounve p But 
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Mod. Rep. 71. 


Principals 
in Executi- 
on the Bail 
are lyable. 
i Ventris 315 


2 Cro. 320. 
1 Roll. 897. 


But Baldwyn Serjeant inſiſted that the Declaration was not 
full enough, fo2 the Plaintiff ought to ſet fo2th, that the Aion 
did concern Merchants Accompts, and that the Replication did 
not help it. 


The Court were of another Opinion; fo? that it need not be 
ſo ſet fo2th in the Declaration, becauſe he could not tell what the 
Defendant would plead, fo that ſuppoſing him to be within the 
Saving of the Act his Replication is good; and tis the uſual 
way of Pleading, and no departure, becauſe the Plea of the 
Defendant gives him occaſion thus to reply. But the Saving 
extends only to Accompts between Merchants their Factoꝛs and 
Servants; and an Acton on the Cale will not lie againſt a Bay- 
liff 02 Faco2 where Allowances and Deductions are to be made, 
unleſs the Accompt be adjuſted and cated, as it was reſolved: in 
Sir Paul Neals Caſe againſt his Bapliff. 

UUhere the Accompt is once ſtated, as it was here, the Plain⸗ 
tiff muſt bzing his Action within fix years ; but if it be adjuſted 
and a following Accompt is added, in ſuch caſe the Plaintiff ſhall 
not be barred by the Statute, becauſe tis a running Accompt 3 
but if he ſhould not be barred here, then the Exception would ex- 
tend to all Actions between Merchants and their Faco2s, as well 
as to Actions of Accompt which was never intended, and there- 
foze this Plea is good, and the Saving extends only to Actions 
of Accompt 3 whereupon Judgment was given fo2 the Deken⸗ 
dant. th 


Aſtry verſus Ballard. TI Banco Regis. 


pe Defendant became Bail fo? ſix perſons, againſt whom 
the Plaintiff got a Judgment, and two were put in Erecu- 
tion ; the Plaintiff afterwards bzought a Scire Facias againſt the 


Bail, who pleaded that two of the Pꝛincipals were taken in Exe⸗ 


cution befoze the Scire Facias bzought, and whether the Batl was 
not diſcharged thereby was now the Queſtion ? 

It was agreed, that if five had ſurrendzed themſelves after 
Judgment, yet the Bail had been lyable; but are not (o if the 
Plaintiff (as in this Caſe ) hath once made his Election by ſuing 
out Execution againſt the Pzincipals, and thereupon two are 
taken and in Cuſtody, Bekoze the Return of the ſecond Scire 
Facias they have Liberty by the Law to bzing in the Pꝛincipals; 
but the Plaintiff having taken out Execution he hath made it 

now 
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now {mpoſſible fox the Ball to bying them in to render them. 
elves. 


But Sypmſon argued that the Bail was not diſcharged; fo2 
he ought to bzing in the other four oz elſe he hath not perkoꝛmed 
his Recognizance 3 and ſo it was adjudged by the Court, fo2 the 5;, 105 
Law erpecs a compleat ſatisfaction : The like Reſolution was in 
this Court between Orlibear ad Norris. 


Steed verſus Perryer. 


N a Special Uerdic in Ejeament the Caſe was this, viz. Republica- 
Robert Perryer being ſeiſed in Fee of the Lands in queſtion, tion makes 

had Jſſue two Sons, William his eldeſt, and Robert his youngeſt it a new 
Son, and being co ſeiſed he deviſes theſe Lands to his youngeſt Will 
Son Robert and his Heirs. | 

Robert the Devilee dies in the Life time of his Father, and Jones 135. 
leades Iſſue a Son named Robert, who had a Legacy deviſed to {Jens 357 
him by the ſame Mill. ; 

The Szandkather afterwards annered a Codicil to his TUill, 
(which was agreed to be a Republication) and then he erpzefly 
publiſhes the Mill de novo, and declared that his Gzandſon Robert 
ſhould have the Land as his Son Robert ſhould have enjoyed it 
had he lived. 

And whether the Gzandſon, oz the Heir at Law, had the better 
Title was the Queſtion? 


Pemberton and Maynard Serjeants argued fo2 the Title of 
the Plaintiff (who was Þeir at Law) That if a Devile be to 
S. and his Heirs, if S. dye libing the Deviſoz, the Heir ſhall take 
nothing, becauſe ns Eſtate veſted in his Anceſto23 ſo if a De- 
viſe be to the Heirs of S. after his deceale, the Peir ſhall take 
- Purchaſe, fo; he cannot take as Þeir fo2 the Reaſon afoze- 
ald. 
By the death of Robert the Son, the Deviſe to him and his 
Deirs was void, and the annering a Codicile and Republication 
of the Till cannot make that good which was vold befoze 3 if it 
cannot make it good, then the Heir cannot take by Purchaſe, 
and by deſcent he cannot take, fo2 his Anceſto2 had no Effate, 
and therefoze he ſhall have none. 1 8 

Beſides, this is not a good Till within the Statute, which 
requires it to be in TUriting : Now: * Deviſle by the —_— 


— 


— 
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Cro. Eliz. 422. 
Moor 353, 


404. 


cation makes it good, 


Till was to the Son, and the Republication to the Gzandſon 
was by Ulozds and not in Tiriting 3 ſo that if he cannot take 
by the 7710s of the Will he is remedileſs, and that he cannot 
take as Þefr, becauſe his Ancefto2 dyed in the Life time of the 


Teſtatoz, Moor 353. Cro. Eliz. 243. 


Skipwith and Barrel oy the other ſide, That the new Publi⸗ 

fo2 it makes a new Till in Mriting, 
and it ſhall take accozding to the Publication which makes it 
have the effect of a new Till, Tis true, Deeds ſhall not be 
extended father than the intent and meaning of the Parties at 
the time of the Delivery, but Mills are to be expounded by ano: 
ther Rule ; therefoze though by the death of the Son the Will was 
void, pet by the Republicatton it hath a new Life, 1 Roll. Abr. 
618. 5 Co. 68. 8 Co. 125. 


The Chief Juſtice, Wyndham and Atkins Juſfices were of Opi⸗ 
nion fo2 the Gzandſon againſt the Þeir at Law, viz. That the 
Republication made it a new Mill, and the Szandlon ſhould 
take by the Mame of Son : And Juſtice Atkins relied on 
the Caſe of Brett and Rigden in the Commentaries, where new 
purchaſed Lands paſſed by a Republication ; but a TUrit of Erro? 
_ brought upon this Judgment in the Kings Bench, it was 
reverſed. 


Anonymus. In Banco Regis. 


in the Caſe of the Childzen of one Collet and Mary his 
ife, to ſtay Pꝛoceedings there upon a Libel againſt them; that 
the ſaid Collet had married Anne, the Siſter of the laid Mary. 
They both appear and confeſs the Batter, upon which a Sentence 
of Divorce was to paſs, whereas in truth Collet was never 
married to Ano, but ft was a contrivance between him and 
his TUife to get themſelves divozced, and the Marriage decla⸗ 
red vold ab initio to defeat their Childꝛen of an Eſtate ſettled up⸗ 
on them in Marriage with Remainders over, by baffardizing 
them after they had been married and lived together 16 years. 
The Reaſon why a P2ohibition was pꝛaped was, becauſe Mar⸗ 
riage 02 no Marriage was to be tried in pais, fo? that the 
- —_ and Freehold of Land were concerned in this 
ale. | 
The 


Mi: Sanders moved fo2 a Pꝛohibition to the Spiritual Court 


—— —— —— — — 
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The Court directed that they ſhould ſuggeſt this Matter, and Curia. 
that it was a Contrivance to obtain a Sentence of Divorce to © © 
defeat them of their Eſtate entafled on them, and then to move 


koꝛ a Pꝛohibition. 


Smallwood verſus Brickhouſe. 


DE Suggeſtion was, that B. being under the Age of ſirteen spiritual 
years had made a Mill, and that the Pꝛerogative Court Courts ace 
p2oceeded to the pzoof of it; whereas by the Common Law a proper to 
perſon is not capable till 17 years ; and therefoze a Pꝛohibition determine 
was prayed. _ 
And that the Common Law hath determined the time my Lozd P e of 
Cokes Comment upon Littleton was cited, 1 Inſt. 89. b. where 5 a 
tis laid, That at 18 years of Age he may make his Teſtament and Will. 
conſtitute Executors 3 and the Age of a perſon is triable alſo in Godolph. 276. 
pals. 


But the Court ſaid, that the Pꝛook of Wills and the Ualidity Curia 
of them doth belong to the Eccleſiaſtical Court; and if they ad: 
judge a perſon capable, the Court will not intermeddle, fo? tis 
within their Jurisdiaion to adjudge when a perſon is of Age to 
make a Mill; and ſometimes they allow Mills made by perſons 
of 14 pears of Age, and the Common Law hath appointed no 
time, it depends wholly on the Spiritual Law; and therefoze a 
Pꝛohibition was denied 


Joan Bailies Caſe. 


OTA. One Joan Bayly being in Execution, the Plafntiff x mini- 
dyed inteſtate, and the Right of Adminiſtration came to ſtration 
her, and a Motion was made fo? a Habeas Corpus fo bꝛing her was com- 
from the Compter into this Court; fo2 that having adminiſtred mitted to 
to her Creditoꝛ ſhe might be diſcharged ; but it was denyed, fo the Debtor 
the could not be thus diſcharged, becauſe non conſtat de perſona ; 1 
neither can ſhe give a CUarrant of Attozny to acknowledge ſatib 

faction, therefoze let her renounce the Adminiſtration and get it 
granted to another, and then ſhe may be diſcharged by a Letter 
of Attozny from ſuch Admtniſtratoz. 


S 2 Anonymus. 
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Mandams. Andamus to ſwear one who was elected to be one of the 


Eight Men of Aſhburn Court; it was denyed, becauſe it is 
incertain; fo2 it ought ſpecially to be inſerted what the Office fs, 
and what is the place of one of the Eight Men of Aſhburn Court, 
that it may appear to the Court to be ſuch a place fo which a Man- 
damus doth iye 3 and though ſuch a Tiett hath been granted fo2 
one of the appꝛoved Men of Guilford, yet tt was ſpecially ſet fozth 
what his Office was. | 


Birch verſus Lingen. 7. rin. 34 Car. 2. in B. R. 


Diſconti- Udgment was obtained upon a Bond 25 years fince,and in one 
nuance of the Continuances from one Term to another there was a 
where a- blank. The Erecutozs of the Defendant now bzought a 7Urtt of 
mendable. Exroz; and the Plaintiff in the Aaion got a Rule to amend and 
inſert the Continuance, ſuggeſting to the Court, that it was a 
Judgment of a few Terms, and ſo aided by the Statute of 16 & 
17 Car, 2. cap. 8. 
Hughes Abr. Upon this Rule the Plaintiff fills up the Blank, and the Re- 
ric. Colts 489. coꝛd was certified to filled up into the Exchequer-Chamber. 
Nioor 71% And :. Pollexfen moved foꝛ the Defendant, that the Recoꝛd 
Cro. Eliz. 320, might ſtand as it did at firſt, and that the Rule was got by a 
289: 55355'9- trick and on a falſe Suggeſtion, it being a Judgment befoze the 
353, 528. Beſtozation of this King, and a Dilcontinuance not amendable, 
foz tis the Act of the Court; and fo2 an Authozity in the Point 
the Caſe of Friend and Baker was cited, where after a Recom 
certified, a Motion was made to amend ft, becauſe day was 
given over to the Parties from Eaſter to Michaelmas- Term, and 
ſo Trinity-Term left out, where by the Opinion of Roll Chief 
Juſtice, that the giving of a day moze than is neceſſary is no Dif- 
continuance 3 but where a day is wanting, tis otherwiſe, 


But Sanders fo; the Plaintiff (aid, that this was only a Miſptt- 
ſion of the Clerk and no Dilcontinuance, but amendable: The 
Clerks commonly leave Blanks fn the Venires, and if they neg- 
leu to fill them up tis only a Yiſpzilion and amendadle by the 
Court; and the Kecowd being now filled up by the Rule of the 
Court, ought not to be razed to make an Erroy, 


Stiles 339- 


The 


W Mt. 
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The Chief Juſtice was of Opinion, That this was not a 
diſcontinuance, but an infuffictent continuance, and an omiſſion 
of the Clerk only, who if he had filled up this Blank Himſelf 
without Rule, it could not afterwards be ſet aſide. 


But Juſtice Jones was of another Opinion, That it was 
ſuch a miſpziſion of the Clerk, as was not amendable by the 
Statute of H. 6. ſince it was not the ſame Term, and all 
the Pꝛoceedings being in the Beaſt of the Court only during 
the Term, it ought not to be altered, but left in Blank 
as it was; fo; where Judgment is entred fo2 the Plaintiff, 
the Court may upon juſt cauſe alter it the ſame Term fo? the 
Defendant, but not of another Term, the whole Term being 
but one day in Law: And though the TUrit of Erro2 be re: 
turned into the Exchequer, that wilt make no alteration, fo2 the 

Beco it ſelf remains ſtili here, and tis only a Tranſcript that is 
removed thither. Sed Adjornatur. 


Anonymus. 


Reſpaſs fo2 bꝛeaking of his Cloſe, The Defendants plead, power 
That the place where were, &c. the Lands of one Martin, where tis 
who made a Leaſe thereof to the Plaintiff, and did therebp coupled 
except the Trees growing on the lame: In which Leaſe the with an In. 
Plaintiff did Covenant with the lald Martin, his peirs and Af. tereſt is aſ- 
ſigns, that he and they from time to time, during the ſaid Leaſe, fEnable. 
ſhould have liberty and full power to Fell the laid Trees, and 
root them up, repairing. the Hedges where they did grow. That 
the ſaid Martin granted (ome of the Trees to the Defendant, 
by virtue whereof he and the reſt of his Servants did cut them 
down, which is the ſame breaking of the Cloſe of which the 
Plaintiff complains: To which Plea My, Pollexfen did demurr 
koꝛ the Jnſuffictency, becauſe the Defendant did not ſhew, that 
upon cutting down the Trees he did repair the Hedges, as by 
the Agreement ought to have been done; fo2 this being a limited 
and qualified power ought to be (et fozth at large; and that it 
was a power only annexed to the Reverſion and not aſſignable 
to any one elſe, and ſo the Defendant hath wholly failed in his 
lea; he might have juſtified under Martin, but not in any of 
their own Rights. 


Bult 
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But the Court were of Opinion, That an Aafon doth lie in 
this Cale, both againſt the Leſſo2 and his Aſſignee, acting under 
his Power; and they agreed that a bare power was not al⸗ 

 fignable; but where tis coupled with an Intereſt, it may be al. 
ſigned, and here was an Jntereſt annered to the power; fo} the 
Leſſo2 might ſever the Trees from the Reverſion. Tihereup- 
on Judgment was given fo2 the Oefendant. | 


Scoble verſus Skelton. 


Preſciption DE Plaintiff declared, That he was (eiſed of a Tenement 

_ hb at. called Eaſt, and the Oefendant of another Tenement 

ledged with Called Weſt Travallock; and that he and all thoſe whoſe Eſtate 

a Seiſin in he had, did uſe to fetch Pot Mater from the Defendants Cloſe, 

Fee, &c. Illue was taken upon this Pꝛeſcription, and a Uerdia fo2 

8 the Plaintiff; and Mz. Pollexfen moved in Arreſt of Judgment, 
That the Declaration did ſet fo2th generally that he was ſef- 
ſed, and it did not appear it was in Fee; fo2 if it be fo2 Life 
only, then the Aaion doth not lie, becauſe a Pyeſcription can- 
not be annered to an Eſtate fo2 Like. 


Tremain inſiſted, that the Declaration was ſuffictent, and cer- 
tain enough, fo2 when the Plaintiff doth alledge that he was 
ſeiſed generally, it ſhall be intended a ſeiſin in Fee; eſpecially 
after Uerdic. 


But the Court held the Declaration to be defective in Sub⸗ 
ſtance, becauſe a Pꝛeſcription cannot be annexed to any thing 
but an Eſtate in Fee, and therefoze tis not helped after Uer- 
did. The Judgment was reverſed. 


Putt verſus Roſter. 


A Recove- Reſpaſs fo2 takingof his Cattle: The Defendant juſtifies foꝛ 

ry in Treſ- a Perriot, and upon a Demurrer had Judgment. 

paß, good The Plaintiff did afterwards bzing an Action of Trover and 

Plea in bar Converſion fo2 the ſame Cattle, and the Defendant pleaded the 

—— kozmer Judgment in Treſpaſs, in barr to this Acton of Trover, 
* andthe Plaintiff demurred. 


Ser⸗ 
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Serjeant Maynard argued, That the Plea was not good, be- 
cauſe Treſpaſs and Trover are diſtnia Actfons, and one map be 
where the other is not; as, ik an Inkant give Goods to one, 
an Action of Trover doth lie to recover them, but Treſpaſs will 
not : So if Goods be delivered to another, and he refuſe to de- 
liver them upon demand, Trover, but not Treſpaſs will lie; and 
therefoze theſe being different Actions, a Recovery in one ſhall 
be no barr to the other. 

A Formedon bzought in the Deſcender, and Judgment thereon, 
is not pleadable in barr to a Formedon in Remainder. 


There is a great difference between a barr to the Aion, and; Co.33. 6 Eo. 
to the Right; as where an Adminiſtratoz ſues, not knowing that 33, e Fa 


he was made Executoz, and Judgment againſt him; and he 38. b. 


afterwards p2oved the Will, and bzought an Action as Executozz cox fra0. 


Antea. 


the former Judgment had againſt him as Adminiſtrato2 ſhall 
not be a barr to this new Action, becauſe tis not a barr to 
the Right, fo2 by miſconceiving his Action the fozmer abated, 


But Mz. Holt argued, That theſe were Actions of the ſame 
nature, and therfoze a Judgment in one was a good Plea in 
barr to the other; Treſpaſs oꝛ Trover lies fo2 taking oꝛ carry- 
ing away the Goods of another, and when he hath made his 
Election which to bzing, a Recovery there ſhall be a perpetual barr 
to the other. | 

In an Appeal of Mayhem, the Defendant pleaded a fozmer co. 39 
Recovery in an Action of Aﬀault and Battery, and held good; 
though one is of a higher nature than the other. 


But the Court were of Opinion, That an Action of Trover Curia. 
doth lie where a Treſpaſs doth not, and if the Plaintiff hath lol us 
miſtaken his Action, that ſhall be no barr to him. ; 

As to the Caſe put of the Mayhem, that doth not agree With Rozal  -n4 
this, becauſe there can be no Mayhem without an Aſſault, but Lemken, An- 
there map by a Trover without a Treſpaſs ; and though the ap 
peal of Mayhem be of a higher nature than the Aſfault, becauſe 
it doth ſuppoſe quod felonice Mayhemiavit, pet the Plaintiff can 
only recover damages in both. He 

It a Man bzing Treſpaſs fo the taking ok a Hoxſe,and is barred 
in that Action, pet if he can get the Hozle in his poſſeſſion, the 
Defendant in the Treſpaſs can have no Remedy, becauſe notwith- 
ſtanding ſuch Recovery the P2operty is fill in the Plaintiff, 

The Defendant in this Caſe hath juſtified the taking ol the 


Cattle fo2 a perriot, and by the Demurrer the juification — 
con. 


— 
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Preſcripti- 


on for a Mo- 


conkeſſed to be true in fad; now by the taking fo2 a Þerrtot, the 
popertp of the Goods was altered; and wherever the Pꝛoper⸗ 
ty is determined in Treſpaſs, an Action of Trover will never 
lie fo2 the ſame, but tis a good Plea in barr; and ſo it was 
adjudged here, | 


James verſus Trollop. 


'Rro2 of a Judgment in the Common-Pleason an Adion upon 
a Mohibition, where the Plaintiff did ſuggeſt, That 


dus good. William late Prior of Norbury fn Staffordſhire, was ſeiſed of the 


ſaid Wanno? and of the Tythes thereof ſimul & ſemel, as of a 
poꝛtion of Tythes, &c. 

That the ſafd Prior 25 H. 1. granted the ſaid Mannoꝛ and 
Tythes to William Fitzherbert and his Þeirs, rendzing Rent: 
That the ſaid Fitzherbert did Enter and was leiſed, and held it 
diſcharged of Tythes ; that his Heirs afterwards granted two 
Hides of Land, part of the ſaid Mannoꝛ, to S. with the Tythes, 
at 5s. Bent; and ſo dzaws down a Title by Deſcent foz 300 
years to F. who being ſeiſed deviſed the ſame to Dorothy James, 
(under whom the Plaintiff in the Pꝛohibition claimed) and then 
concludes, That Firzherbert and all thoſe whoſe Eſtate, &c. did 
pay the ſaid Rent to the ſaid Prior, which ſince the Diſloluti⸗ 
on was paid to the King and his Aſſigns, tn diſcharge of all 
Tythes, &c. 

The Defendant having craved Oper of the Deed demurred 
to the Suggeſtion 3 and Judgment was given fo2 the Plaintiff in 
the Common-Pleas. | 

And it was now ſaid fo2 the Plafntiff in the Erro2s, That 
it doth not appear by the Pleadings whether the Plaintiff in 
the Pꝛohibition would diſcharge Himſelf by a Præſciption in non 
decimando, oꝛ in modo decimandi; fo2 the Gzant from the Pri- 
or being the foundation of his Title, he could not thereby be 
diſcharged, becauſe a Deed befoze Memozp cannot be pleaded , 
unleſs it hath been allowed in a Court of Eyre, o2 ſome Court 
of Recozd ſince Bemozy; and this Deed being dated in the 
Reign of King Henry the I. which was 65 years befoze the time 
of Memory by the Common Law, that beginning in the Reign 
of Richard the I. whatever is befoze that time cannot be tried 
by Law; if it had been allowed in Epre, oz in ſome of the 
— — 4 Recozd, it may be pleaded, but no uſage in pais can 
conurm it. 


1. But 
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But luppoling the Deed to be good, the Plaintiff hath 
alledged a Gzant of a poztion of Tythes which he cannot have; 
fo2 at the Common Law a Lay-man' was not capable of Tythes 
in prender, for no one had capacity to take o2 receive them, ſave Joes 365. 
only ſpirituat perſons, foz which Reaſons a Lay man could nod 
preſcribe in non decimando, but in modo decimandi he might; 
becauſe there is ſtill an annual recompence in ſatisfaction thereof, 
2. Tis not alledged, that the place where, 8c. was parcel of 
the Demeſns of the Pannoꝛ, therefoze fox whar appears it might 
have been always in Tenaticy; and though a Pꝛeſeription to a 3 
modus by the Lo2d, fog himſelf and all his Tenants is good „ . Eli 595 
becauſe it might have a lawful' beginning, fox the Lands at firſt 
might be all in his Pands befoze it was a Manno, and ſo much 
paid foꝛ the Tythes thereof, yet ſuch a Pꝛeſcription by a Tenant 
is not good. h | 
3. Me hath allevged papinent to the Prior, and afterwards'to 
the King, and ſo would infer a Modus, to which he hath nor po 
ſitively p2eſcribed, but by an old Deed upon payment of 5's. to 
all thoſe whoſe Eſtates, &c. And this will not do, fo2.unleſs the 
Modus doth go to the perſon who by Law ought to have Tythes, 
oz unleſs it be fo2 his benefit , tis not good; as where it 
was alledged that he ought to be diſcharged, becauſe time out 
of memo2y he employed all the p2ofits of the Land fo? the Re- 
pairs of the Body of the Church, and to find neceſſaries, &c. 
this was not a good Modus, becauſe tis no recompence fo2 the : Roll. Abr. 
Parſon. 649 placito 8. 


But it was laid by Saunders fo2 the Plaintiff in the Pꝛohi⸗ 
bition, That by the Suggeſtlon there was a good Title alledg⸗ 
ed to be diſcharged of Tythes; fo2 tis (et fozth that the Prior 
had a poztton of Tythes, and the Lands ſimul & ſemel, and be: 
ing a Cozpozation they might p2eſcribe fo2 Tythes in prender, and 
the Tythes being well in them, they may well grant it to Fitz- 
herbert paying 5 8. and conſtant payment being alledged ever 
ſince, 'tis a good Title. | 

As to the Deed, tis true, tis dated befoze the time of Me⸗ 
moꝛy; but yet tis pleadable becauſe tis a pzivate Deed, and 
ſo need not be allowed in Epre o2 in Courts of Becoꝛd; fo? 
ſuch as are not to be pleaded unleſs allowed there, are only 
Gzants of Franchiſes and Liberties from the King, but the con- 
keſſion of the Deed to be beyond Memoꝛp, and the conſtant pay- 
ment of 5 s. is a ſufficient title to the Plaintiff if the Deed 
is not pleadable, and if it is, then 'tis a good diſcharge that way. 


Tt And 
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And as to the Objection, that the Modus is payable to a wong 
perſon ; there are many ſuch which are not paid to the Parſon 
of the Pariſh, but to Lay-men : But in this Caſe it doth appear 
that there was a Modus in the Pꝛioꝛ, which being received till 
it came to the Crown, tis good although now paid to others; 
ſo that ſoꝛ that reaſon the Spiritual Court ought to be pꝛohibited, 
and of that Opinion was all the Court; foz if a Modus be paya- 
ble to him, who hath the Right of the Tythes, though it be not 
to the Parſon of the Pariſh, tis well enough, eſpectally where the 
Plaintiff (as here) alledgeth it to be Portio Decimarum belong: 
ing to the Pꝛioꝛ, ſo that it cannot be ſaid that the Parſon hath 
not quid pro quo; fo? he had nothing at firſt. 

This Compoſition was made with the Pio, and the Plain⸗ 
* bh only to ſhew payment to him, and to thoſe who have his 

gyt. | 

And as to the date of the Deed, tis pleadable though time 
out of memoꝛp, becauſe tis a pzivate Deed ; but Gꝛants of Fran- 
chiſes and Liberties muſt be allowed in Epze; and lo is my Loꝛd 
Rolls to be underſtood in his Abzidgment 3 TUhereupon Judg⸗ 
ment was affirmed. 
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A Taszit of the Principal Matters contained in 
theſe REKPORTS. 


A, 
Abatement, 


VV E R E it ſhall be 


taken in Barr, 64, 
Action on the Caſe. 


Where two matters are laid in two 
Counties, the Action may be 
brought in either by Pleading, 23 

Proceſs is directed to ſix Coroners, 
one of them commits a Tort, the 
Action lies againſt all of them, 23,24 

It lies for an Acquittal upon an In- 
dictment for a Treſpaſs, $52, 306 


It lies for theſe Words, viz. I dealt | 


uot ſo unkindly with you, when you 
ſtole my Corn, 58 
It doth not lye againſt the Sheriff for 
returning a Cepi Corpus &. paratum 
habeo, though the Party doth not 
appear, 35, 86 


Action. 


Miſconceived by the Plaintiff, and a 
Verdict againſt him no barr to a 
new Action, 294 


Accoꝛd. 
Where tis pleaded it muſt be averred 
to be executed in all points, 44 
Accompt. 


After tis ſtated an ſim! computaſſet, 
and not Indebitatus Aſumpſit, doth 
lye, 44 


65 


| 


Acquittal. 


After an Acquittal for a: Treſpaſs an 
Action on the Caſe will lie, 306 


Act. 


Who is to do the firſt Act, 76, 203 
Act of God, of the Party, and of a 
Stranger, where it excuſes the Ob- 
ligee, 204 


Act of Parliament. 


Affirmative words therein, where 
they ſhall have the force of a ne- 
gative, | 40 

Where it reſtores the Common Law 
tis to be taken favourably, 73 

Private Acts muſt be taken ſtrictly, 


57, 71 
Adminiſtration 


Of a Choſe en AFion of a Feme Covert 
whether grantable to the Huſband, 
or to be diſtributed amongſt the 
Kindred, 20 

Pleaded without ſaying loci iſtius 

Ordinarius, and held good, 65 

Where an Executrix dies before Pro- 
bate, it ſhall be committed to the 

next of Kin of the Teſtator, 101 

It cannot be granted where there is 
an Executor, . © 1409 

Where tis committed to the Debtee 
in Execution how ſhe ſhall be diſ- 

charged, -; 315 

Adminiſtrator ſells the Term, an Exe- 

. cutor appears, who refuſes, yet 
- 4 8 the 
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the Vendee of the Term hath no 
Title, 148, 149 


Amerciament. 


Muſt be made upon the Sheriff, if 
Defendant doth not appear at the 


Return of the Writ, 84 
Amendment. 
Not allowed after Iſſue joyned, 144 
Arreſt. 


In the Palace Tard, ſitting the Court, 
the Officer was committed and the 
Party diſcharged upon Common 
Bail, 181 


Aſſignee. 


Of a Deviſee is not an Aſſignee to 
take where Rent 1s reſerved to a 


Man and bis Aſſigns, 93 
Audita Querela. 
Upon the Act of Indempnity and 


Judgment for the Plaintiff, 37 
Where it lyeth, 49 
Allumplit. 


Where there are mutual Promiſes 
and where not, 33, 34 
Where one Promiſe may be pleaded 
in diſcharg 


e of another, 4 
Promiſe before a Breach may be diſ- 
charged by Parol, ibid. 


Aſſurance. 


Condition to pay Mony upon ma- 
king ſuch aſſurance, Payment is 
pleaded, but doth not ſay when aſ- 


ſurance made, not good, 33 


Avowy. 


For taking of a Herriot (tempore quo) 
being left out, and yet good, 4,5 


Averment Vide Conſideration. 


Where it need not be of a ſufficiency 
of a Cominon in the Plea, 276 


Avoidance. 


Grant thereof by a Chapter doth 


not bind the Succeſſor, 56 
Where there is an Agreement be- 
tween three for a Preſentation by 
turns, a Grant of the next Avoi- 
dance by one, though the Church 
be full, is good, 97 


Authoꝛity. 


Where to be purſued, 

How it differs from an Intereſt, bid. 

Where 'tis coupled with an Intereſt 
tis aſſignable, 318 

Acts done by one 1n reputed Au- 
thority are favoured by Law, 194 


Award. 


Pleaded under Hand, and not under 
Seal, not good, 58 
An Umpire was choſen after the day 
in the Submiſſion who made an 
Award, and good, 169, 170 
That all Suits ſhall ceaſe, it amounts 
to a Releaſe, 227, 228 
One may ſubmit for another, and 
good, 228 
Of a leſſer Sum in ſatisfaction of a 
greater, good, 303, 304 
A thing awarded not in the Submiſ- 
miſſion tis void, and the Award 
good, 2 
Sub · 


th T4 z 


Submiſhon of a particular difference 
and a general Releaſe awarded, if 
no other Controverſie, tis good, 

309 

Of all differences till ſuch a day, and 

a Releaſe awarded to be given of 

all ten days after, if no more Con- 

troverſies do appear within that 
time, tis good, ibid. 


| When the Action, if not diſcharged, 


{hall ſurvive to her, they muſt 
both join, 269, 270 
Whether he ſhall make diſtribution 
of the Eſtate of his Wife dying 
inteſtate, 20, 21, 22 
He makes a Will and his Wife Exe- 


|  cutrix, ſhe dies before Probate, 


Adminiſtration ſhall be to the next 
of the Kin of the Huſband, 101 


B. 
Bail Vide fol. 28. 


RE liable though the Principal 
is in Execution, 312 
Action on the Caſe lieth againſt the 
- Sheriff for refuſing of Bail, 31, 32 
It is not to be allowed in a Scanda- 
lum Magnatum, 215 


Barr. 


Where the Plaintiff miſconceived his 
Action, it ſhall be no barr to a new 


one, 294, 319 
Baron and Feme. 


Where they ſhall joyn in an Action 
_ of Aſſault, 66 
How ſhe may make a Will with her 
Husbands aſſent, 170 
Where the Agreement of her Huſ- 
band is good before Marriage, 172 
How he muſt ſhew his diſaſſent after 
her death, ibid. 
If he once aſſent he cannot after- 
wards diſagree, ibid. 
What Acts amount to teſtiſie his Con- 
ſent, and what his Diſagreement, 
172, 173 

Where he ſhall bring the Action a- 
lone upon a Covenant made to 
both, 


Bond. 


Where one may be given in diſcharge 
of another, 136, 137 
With an inſenſible Condition the 
Bond is good, and the Condition 
void, | 285 
To render himſelf a Priſoner, or pay 
the Mony in behalf of a third 


perſon, good, 304, 305 
Breach, 


Where tis aſſigned according to the 
| words of the Covenant, and good, 
3 139 
Cannot be aſſigned upon a Proviſo, 
but upon an expreſs Covenant, 37 


C. 


Carrier. 


Uſtification for that he was rob- 
bed, the Plea 1s ill in Subſtance, 
270, 271 


gs Church. 


| Preſcription to have an Iſle therein, 


no good Cauſe for a Prohibiti- 
on, RE 283 


217 


Biſhop 
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— 


Biſhop cannot appoint Commiſſio- 
ners to rate a Pariſh for repair of 
a Church, 8 
How a Rate ſhall be made for the 
the building thereof, 222 


Common and Commoner. 


Where a Licence from the Lord is 
pleaded to a Surcharge, you muſt 
alledge that there is ſufficient Com- 


mon beſides, 6,7 
May abate Hedges made upon his 


Commom, 65, 66 
Where it muſt be for Cattle Levant 
and Couchant, 185 


Where he juſtified by a Plea amount- 
ing to the general Iſſue, and held 


good, 274, 275 


Tenants in Common. 


Need not join in an Action of Waſte, 
61 
Muſt join in the perſonalty, 62 


Common Pleas Court. 


Cannot grant a Habeas Corpus in cri- 
minal Cauſes, 198 
Cannot take Sureties for the good 


Behaviour, ibid. 
Condition. 
Precedent, what words will amount 


to it, 33, 34 
Paying and performing make not a 
Condition, 34,35 
Where the Acceptance of a colla- 
teral thing by the Obligee ſhall 
be a good performance of the 
Condition, 


Disjunctive Condition, the power of 
election is in the Obligee 200, 303 


137 


— — 


P * — 


| Where tis with a Penalty the power 


of election is in the Obligor, 200 
All Conditions with a Penalty are 
made in favour of the Obligor, 
| ibid. 
Where 'tis diſpenſed withal by the 
Act of God and of the Party, 201 
Where the Obligee had diſpenſed 
with one part of the Condition , 
the other is diſcharged, 202 
To make ſuch a Conveyance as the 
Council of the Obligee ſhall di- 
red, if he refuſe the Obligor may 
procure the Conveyance to be 
made, 203, 204 
Of a Bond where tis not perform- 
ed by the return of a Ship 267 
To do a thing to a Stranger, where 
it ought to be performed, 309 
What words make a Condition and 
not a Covenant, and e contra, 35,75, 
76 

Continuando. 


A Treſpaſs longer than he can prove, 
Damages ſhall be recovered for 
| What he can prove before, 253 


Conſideration. | 


In a Grant not repugnant to a for- 
mer may be averred, - 250 


Conveyance. - 


At Common Law there muſt be an 
actual Entry to make it good, o- 
therwiſe upon the Statute of U- 
ſes, + ns 

Where ſeveral things make but one 


Conveyance, 233 
Conſtruction. | | 

Shall not be made to work a wrong, 
116 


Copy: 
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OE INSIn nent 


Copyhold, 


A Covenant that he (hall enjoy it 
for one year, & ſic de anno in an- 
num amounts to a Leaſe to make a 
Forfeiture, 3 "I 
If he refuſe to pay the Fine, having 
probable cauſe ſo to do, the Lord 
cannot bring his Ejectment for a 
Forfeiture, 229 


Coſts. 


Allowed for diſturbing the Plain- 
tiff in his Common, though it be in 
the nature of a Treſpaſs, 141, 142 


Covenant. 


Where it lies in the perſonalty tho 
the Grant be executed by the 
Statute of Uſes, which makes a 
diſtreſs the proper Remedy, 138, 

139 

The words paying and performing 
make a Covenant and not a Con- 
dition, 35,91, 92 

Where a Breach ſhall be aſſigned upon 
it, but not on a Proviſo, 36, 37 

Where they are mutual, and where 
not, 7 4, 73, 76 

The words poviſum G. agreatum eft 
make a Covenant, 

Where the word Covenant (hall a- 
mount to an Agreement and where 
to a Leaſe, 80 

It is intended to levy a Fine, whether 
this is a Covenant or not, 89, 90 

What Agreement under Hand and 
Seal will amount to a Covenant, 89 

Aſſignee, Covenant lies againſt him 
after aſſignment 139, 

Covenant to ſtand ſeiſed, how it 

differs from a Feoffment to Uſes, 
208, 209 


| 


Habens legale jus & titulum, need not 
ſhew what Title the diſturber had 
after Verdict, 213 

In a Bond to pay 401. when an Ac- 
compt is ſtated by two Attornies 
to be choſen between the Par- 
ties, 'tis a Covenant : and not a 
ſolvendum, 266 

Breach is aſſigned relating to three 
Covenants, and concludes ſic Con- 
ventionem fregit, tis good, 311 

Where an Agreement to pay will. 
amount to a Covenant, 269 

Covenants reciprocal cannot be 
pleaded in bar to each other, 34, 

75, 76, 309 

Breach where aſſigned and not ne- 
ceſſary to aver performance on the 
part of the Plaintiff, 309 


Court. 


Inferiour, the cauſe of Action muſt 
ariſe within the Juriſdiction, 30 
Judgment therein arreſted, becauſe 
the Damages were laid to 30 l. 
101, 102 
For not ſaying that the Jurors were 
electi ad triand, 102 
Taliter proceſſum fuit, and the proceed- 
ings not ſet forth at large, well 
enough in a Plea, but not in a 
Writ of Error, 102, 195 
Vi & armis & contra pacem, whether 
good or not, 102 
Cannot hold Plea for work done 
without the Juriſdiction, though 
the Promiſe be made within, 141 
Cauſe of Action muſt appear to be 
within the juriſdiction to ouſt the 
Courts above, 197 
Where it doth not appear that the 
Court was held either by Grant 
or Preſcription, good, 197, 198 


It 
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If the cauſe of Action doth: not ap- 


pear to be within the Juriſdicti- 
on, though there is a Judgment 
_ recovered below, 


of Treſpaſs will lye, and falſe Im- 


priſonment upon the taking out 
of that Judgment, 197 
If upon Evidence it appear that 
the cauſe of Action did ariſe ex- 
tra Juriſclictionem, the Plaintiff 
muſt be non-ſait, 273 
If Juriſdiction be admitted in plead- 
ing, and Verdict and Judgment 
thereon, tis too late for a Prolii- 
bition, 


Court Ecdleſlaſtical. 
In what Caſe a Biſhop 


Cuſtom. 


One cannot be pleaded in bar toan- 
other, 105 
In pleading it muſt be ſtrictly al- 
ledged, 13 41 
Where tis a reaſonable Cuſtom for 
the Lord to have dereliët Lands 
107 


————— 


| 


D. 


Here tis excluded ( being 
alledged in the Declarati- 
on) it makes the Plea ill, 146 


Tis but punctum temporis and of no 


conſideration in the Law, 281 
Releaſe of all demands zſque 26 4- 
pril, a Bond dated that day is not 
releaſed, 281 


yet an Action 


Ibid. | | 


(hall admini- |: 
ſter an Oath in Temporal Matters, | 
118 


| 


| 


Debt. 


Upon the Sheriffs Bond will be good, 

3 the Statute be not plead- 
387. 4 6 
Will lye upon the Contract, W 

the whole Term is aſſigned, 174, 
175,176 
Whether it will lye for a Fine ſet 
| by a Steward, for tis ex quaſi con- 


| 


tractu, 230 

It muſt be upon the Contract, or ex 

| quaſt contract u, 262 
Deed. 


Where tis loſt the Party muſt make 
Oath of it to entitle himſelf to 
a Bill in Equity to have it per- 
formed iz: Specie, 173 


Demand; 


Muſt be made where an Intereſt is to 
be determined, 264 


Devile. 


To a Man and his Heirs, if the De- 
viſee die in the Life time of the 
Deviſor, his Heir takes nothing, 

312 

Republication makes it a new Will, 

| ibid. 

To the Heir at Law makes a Limi- 
tation, and not a Condition, 7 

To an Infant in ventre ſa mere, if 
there is a ſufficient deſcription of 


i 


him tis good, 9 
Where the word paying makes a Fee, 
where not, 26 


To him till he be of Age, then to 
him in Fee; he dyed within Age, 
yet a Free · hold veſted in him pre- 


ſently, 289 
To 
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To him in Fee when of Age, if he | 


dye before, then to the Heirs of 
the Body of R. and their Heirs, 


Diſtribution, 


he died living R. within Age, | Shall be equally made aniongſt the 


his Siſter and Heir ſhall take by 
way of Executory deviſe 289 
Executory deviſe , how it differs 
from a contingent Remainder at 
Common Law, ibid. 
Conſtruction of words therein, 290 


Departure. 


Children of the whole and half 
| Blood, 204, 205, 206 


Diſturbance. 


Coactus fuit to pay is a ſufficient 
Diſturbance, 1 


From his Plea, 1 
Dilability. 


By a Statute where it ought tobe re- 
moved by the Party to enable him- 
ſelf to execute an Office, 299 


Diſcharge. 


By Parol good, before the breach of 
promiſe, but not afterwards, 259 


Dilcontinuance. 


Where amendable, 316 
In pleading, the Plaintiff declared 
of taking ſeveral things, the De- 
fenant juſtifies as to part, and ſaith 
nothing of the reſidue, 259 
In the Adjournment of a Court , | 
where a day certain is not given, 


59 


| E. 


Eſcape. 
H E Plaintiff declared upon 


Proceſs in an Inferiour 
Court, and the Bond was not 
made infra Juri ſdictionem, the 


Action would not lye, 29, 30 
Debt thereon: lies againſt the War- 


den of the Fleet as Superior, 
where the Grantee for Life is in- 
ſufficient, 119 
After an Eſcape, the Plaintiff may 
have a Capias ad ſatisfaciendum or 
Scire facias at his Election, 136 
Whether it will lye againſt the She- 
riff for taking inſufficient Bail, 


Election. 


Diſtreſs. | 


Cannot be of Sheaves of Corn in 
Shocks for Rent, GI 


In disjunctive Conditions where the 
Election is inthe Obligor, 201, 
1 304 

Tis at the Plaintiffs Election to have 
a Ca. Sa. or Scire facias after an Eſ- 
cape, 136 


V v En⸗ 


181 : 


Encloſure, 
Where a Cuſtom is good to Enclofe 


in a Common Field, 105 
Entry. 

Not neceſſary to avoid an Eſtate in 

caſe of a Limitation, Bo / 
Exroꝛ. 


Where a Writ of Error will lye up- 
on a Fine in the Old Bayly, 219 
Error in Fact cannot be aſſigned in 
the Exchequer- Chamber, 194 
If one be dead after the judgment, 
he muſt be named in a Writ of 
Error, 285 
Where a Judgment ſhall be avoided 
by a Plea without a Writ of Er- 


ror, 276 
Eſtate. 
Where che word Body makes an 
Eſtate for Life and no Tail, 16 
Eftoppel. 


Good by a Fine levied by aRemain- 
der man in Tail, 3 0 
No Uſes can be declared of a Fine by 
Eſtoppel, 90 


One who has no Eſtate levies a Fine, 
115 


tis good by Eſtoppel, 
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Evidence. 


A Decree in Chancery, or Sentence in 
in the Eccleſiaſtical Court, read 
as Evidence of the fact, 231, 232 


rr 2 — — 


Excule. 


If one Man doth not perform his 
Covenant, tis no Excuſe for the 
breach on the other fide, 75, 76 

What is a good Plea by way of Ex- 


cuſe, and what not, 27, 28,29 


Erecuto!. 


De ſon tort cannot retain, 51 
Where the Judgment ſhall be de bonis 
Teſtatoris, 108 


What is requiſite to make an Execu- 


tor, 147 
What muſt be done when he fan, 
bid. 


De ſon tort where he may be of a 
Term, but not of a Term in futuro, 
becauſe he cannot enter, 175 

Cannot plead non detinet where the 
Teſtator could not plead vil debet, 


266 

Executor of an Executor de ſon tort, 
where not liable at Law, 293, 
2945 


Where he pleads a Judgment kept on 
Foot by fraud, 36 


Explain. 


A Man grants Tenementa præd ict a, then 
follows & totum G- quicquid habet, 
whether theſe ſubſequent words 
ſhall explain or enlarge the Grant, 

112, 113, Gc. 


Execution. 


Payment of the Mony tothe Marſhal, 
the Defendant may be taken again 
in Execution, at the Suit of the 
Plaintiff, 


212, 213 


Exe⸗ 
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> Md. mo ” On. Eko. — ———— woot roo 


Executow Decree. 
Is of no force in Equity, 
Exiſten. 


Where tis good without the word 
tunc, where not, 129 
Of words where the Pronoun pro 
makes the Contract conditional, 


232 


33, 34 
F. 
Factoꝛ. 
X/ Here he cannot ſell but for 
ready Mony, Too, 101 


Fadtum valet quod fieri non debet, 194 


Fallure. 


Of Record certified, 246 


Feoffment. 


To Uſes, the Eſtate is executed pre- 
ently, 


Fine. 


Of Lands in a Lieu conus good, 49 
In a Scire facias to have ſuch Fine ex- 
cuted the Vill myſt be named, 48 
Good by Eſtoppel levied by a Re- 
mainder man 1n Tail, 90 
No Uſes can be declared of ſuch F ns, 
ibid. 

Fine or conceſſit the nature and effect 
of it, 110,111,112 
By ſuch a Fine nothing ſhall paſs but 
what lawfully may, 111 


208, 209 


) 


—_— 


Fines ſhall work a diſſeiſin where 
they can have no other interpreta- 
tion, = 112 

Fines in Criminal Caſes muſt be with 
Salvo contenemento, 150 


Flotſam. 


Where it ſhall be ſued for at Comnion 
Law, and not in the Admiralty , 


294 
Fozbearance. 


And doth not ſay from the making 
of the promiſe hucuſque, held good, 

. 24 
Fozmedon. 

In Deſcender, the difference in plead- 


ing between that and a Formedon 
in Remainder or Reverter, 94,25 


Ftadion. 


Where an Eſtate ſhall paſs by Fracti- 
ons, where not, 114, 115 


— — 


—— EI I 


” — 


G. 
Gaming: 
WW Acts amount to make it 


penal within the Statute; 


45 Ro 34 
Not within the Statute, where the 
Security is given to a third perſon; 
279 


Gant of the King. 
Where a falſe recital ſhall not make 


it void, 2.7 


VV 2 Where 
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Where the firſt deſeription is full, the 
miſrecital afterwards ſhall not make 


it void, 2, 3, 4, 
He may grant what he hath not in 
poſſeſſion, 107 


Where words ſhali be rejected ra- 
ther than his Grant ſhall be void, 
ibid. 


Where an Advowſon paſſeth though | 


not named 2 
Where a thing will paſs by general 
words, ibid, 
Miſrecital, where it doth not con- 
cern his Title ſhall not make the 
Grant void, 


Gant of a common Perſon. 


Of the next Avoidance, where it ſhall 


not bind the Succeſſor, 56 
Muſt be taken according to uſual and 
common intendment, [ 193 


Grant , where the word in a Deed 
will make a thing paſs by way of 
Uſe, 253 

Guardian. 


In Socage where a doubt is of his ſuf- 


ficiency, he may be compelled to 
give Security, 177 


—— 


— 


6 


. 
Þarmleſs, vide Condition. 


Ondition to ſave harmlefs, the 
Plea indempnem conſervavit 


2,3 


generally, is not good, 240, 305 


Pabeas Coppus. 


Cannot be granted by the Court of 
Common Pleas in Criminal Caſes, 


198, 199, 306 | 


| 


r E 


| 


peir. 


Where he takes by the Will with a 
Charge, he comes in by Purchaſe, 
and not by Deſcent, and the Lands 
ſhall not be Aſſets, 286 

Where a general Replication to Ri- 
ens per deſcent is good, 50, 5 1 

Where he ſhall have a thing though 


not named, 93 
Hows de (on Fe, 
When to be pleaded, 103 


Rea 


1 
Jeokails. 


HE Statute of 16 and 17 Car. 2. 

helps a miſrecital in a proper 
County, but not where the Coun- 
ty is miſtaken, 24 
An immaterial Iſſue not ariſing from 


the matter is not helped after a 
Verdict, 137 


Inducement. 


Not ſuch certainty required, as in 
other Caſes, 70 


Indebttatus Allumplit. 


Where it will not lie for want of 
Privity, 262, 263 


Imparlance. 


Tont temps priſt not good after an 
Imparlance, 62 


Impli⸗ 


a — 


— 
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Implication, 


Where a Man ſhall have an Eſtate for 
Life by Implication, 208 


Jmpoſſonment. 


Falſe Impriſonment will not lye a- 
gainſt a Judge for committing of a 
Jury Man for finding againſt Evi- 
dence, 218 

It lies not againſt an Officer for re- 
fuſing Bail ; but a ſpecial Action 
on the Caſe lies againſt the Sheriff 
for it, — 


Inkoꝛmation. 


Upon the Statute of Philip and Mary 
for taking away a Maid unmarried 


within the Age of ſixteen years, 


128 
It- will not lie where the Puniſh- 


ment is executed by the Statute, | 


302 
Inkant. 
When he may make a Will, 315 
Intereſt. 


where tis veſted in the King, 33 
Where it differs from an Authority, 


7 
What words give an Intereſt, 80, 81 
Where the word [ztereſt ſignifies the 
Eſtate in the Land, 134 


Intention. 


Of the Parties, where to be conſi- 
dered, 76, 7 7, 80, 111, 116, 234, 

280, 281, 3 10 

Where a thing ſhall be intended, and 


where not, 


227, 280, 202 


—_— 
— 


Grants where they ſhall be taken ac- 


cording to common intendment, 
— 1 
Joynder in Action, 


Covenant to two not to do a thing 


without their conſent, one may 
bring the Action, 82 


Iſſue. 


Where Time ſhall be made parcel of 
the Iſſue, 145 


Judge and Judgment. 


Judge cannot fine a Jury for finding 
againſt Evidence, 218 
Action will not lie againſt him for 
what he doth judicially though 
| erroneouſly, 221 
Judgment may be avoided by Plea 
without a Writ of Error, 308 


Juſtification Vide leading. 


Where tis local you muſt traverſe 
both before and after, 68 
Under a Leaſe for the Life of ano- 
ther Man, and doth not averr that 
the Life is in being, ill, 93 
Where tis not local a Traverſe makes 
the Plea naught, 270, 27 1 
By vertue of a particular Eſtate 
you muſt ſhew the commencement 


. 


of it, 70 
Where it is general and yet good, 
| I 44 


In Aſſault, Battery and Wounding, 
and faith nothing to the Wound- 
ing, not good, | 167 

Of a Servant by Command of his 

| Maſter, and good, ibid. 

In Aſſault, Battery and Impriſon- 
ment for 11 l. 1o 5. the Defen- 
dant juſtifies by a Warrant for * 

11 J. 
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good upon Demurrer, 


nis will not ſupply the reſt, 259 


1 


K. 
King. 
HE Defendant cannot juſtifie 


| in a Scandalum Magnatum 
rought upon the Statute of R. 2. 
becauſe the King is a Party, am pro 
Domino Rege quam pro ſeipſo, 166 
Where his Title is not precedent to 
that of the Ter-tenant, the Lands 
of his Receiver ſhall not be charged 
by the Statute of 13 Eliz. 247, 
248 

Difference between the Caſe of the 
King and of a common perſon, 
263 

perſon diſabled by Outlary may 
ſue for him, but not for himſelf, 
267 

Where an Intereſt is veſted in him 
it ſhall not be diveſted by a ge- 
neral Pardon, 63 


— 


6 


A 


2 n Py _ 


8 


L. 


Leaſe. 
B. a Biſhop, and more than the 
E 


old Rent reſerved, good, 57 
re it ſhall be made by the words 
Covenant, Grant and Agree, and 
where not, 80, 81 
Leſſee for years aſſigns over his whole 
Term, whether Debt will lie on 
the Contract or not, 174,175 


11 L and faith nothing of the 10 5. 

177 
Where 'tis but of part the general | 
words Quoad reſiduum tranſgreſſio- 


Liberties. 


What is meant by the Word, 48 


Limitation of Adgton. 


Extends to Indebitatus Aſſumpſit, 
though not named in the enacting 
Clauſe, 71, 72. 73 

Statute no Barr where the Sheriff 
levyed Goods by a Fieri Facias, 
and did not pay the Mony within 
nine years, 212. 

Doth not extend to an Action on 
the Caſe, Indebitatus Aſſumſit, 
2 nantum mernit, and Inſimul com- 


putaſſet, 311, 312 
Limitatton of Eſtate. 


What are good words ro take by 
Purchaſe from a Stranger, 210, 
211 

Limitation of Eſtate when void 
| makes the Eſtate abſolute, 227 


Livery. 


Secundum formam Chartæ, where good 
Or not, 78, 79 


K 


»*„*(— 


M. 
Dannoz. 


Here a thing becomes in groſs 
it can never after be united 

to it, 144 
What may be appurtenant to it, 
ibid. 


N. 


W 


The T AB L * 


N. 


Megative. 


Ords muſt be in an Act of 
Parliament to reſtrain the 
power of the Courts at Weſimin- 

ſter, 128 
Negative pregnant, 138 
Negative Plea that three did not ſuch 
a thing, it muſt be ſaid, zec eorum 
aliquis, 284, 285 


Where it makes a Grant good, 107 
Where a general Non obſtante will 
not diſpenſe with a particular Sta- 
tate, 261 


Notice. 


Where the Agreement is that it (hall 
be in writing, it muſt be ſo plead- 
ed, 268 
Where tis made to the Teſtator a- 
lone it ſhall not be perſonal, but 
is good if given to the Executor, 
268, 269 


— ——_ 


O. 


Dath. 


X Officio lawful, 118 
Where it ought to be made of 
the loſs of a Deed, to entitle a 

Man to a Bill in Equity, 173 


Office and Officer. 


Grant thereof to two and the Sur- 


vivor, one ſurrenders, and ano- | 


) 


— 
— — — 


ther is admitted, the benefit of 
Survivorſhip is gon, 95, 96 
Of the Warden of the Fleet not to 
be granted for years, 120 


Where a perſon recomended proves 


inſufficient the recommender ſhall 


be liable, 3 
In an Office of Truſt there ſhall be 
no Survivorſhip, 260 


Officer excuſable for executing an er- 


roneous Proceſs, 196 
Oꝛdinary. 
When his Power began, 148 


Dutlary. 


Pleaded in Diſability to an Informa- 
tion and good, 267, 268 
Where it needed not to be pleaded 
ſub pede ſigilli being in the ſame 


Court, 267 
P. 
Pariſh. 
O W it differs from a Vill, 
237 
Pardon, 


Where nothing veſts but by Office 
found, a Pardoa reſtores the Party, 


53 
Where the thing it (elf is pardoned, 
and the conſequence not, 52 


Parliament. 


Where the time of the Seſlicn is 
24L 


miſrecited, and yet good, 
Where 
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tice of the commencement of a 
private or general Act, 241 
Difference between an Adjournment 
and a Prorogat ion, 242 


Partners. 


The Action cannot be brought a- 
gainſt one without ſetting forth 
the death of the other, 280 

If Judgment be againſt one the Goods 
of the other may be taken in Exe- 


cution, ibid. 
Paying. 


In the Caſe of an Heir 1s not a 
Condition, but a Limitation, 286 


Place. 
Where it {hall be intended, not being 
304 


laid inthe pleadings, 


Pleas and Pleading. 


What the Parties have admitted 1n 
pleading , ſhall be good, though 
the Jury find otherwiſe, 5 

Shall not afterwards be aſſigned for 
Error, 193, 194 

Pleading of a Grant of a Reverſion 
without hic in Curia prolat whe- 
ther good or not, 19 

In Dower that the Demandant ought 
to have Judgment de tertia, and 
doth not ſay parte, and yet good, 

17, 18, 19 

Award mullum fecerunt arbitrium de 

præmiſſit whether good without 

adding rec de aliqua parte, 27, 

28, 29 


Pleatoa Bond not good, 33 


A Judgment ultra quod, no Aſſets 


where good, 36 


Where the Court ought to take no- | 


Where *tis incertain, 


| 


Eſtoppel, you muſt relie upon it, and 
not conclude with a Traverſe, 37 

8 

One promiſe in diſcharge of a 
where good or not, 43, 44 
Of an accord in muſt be averred to be 
executed in all points, 43 
Reylication where the Heir pleads a 
Settlement in Tail, and a Leaſe for 
99 years, and that he had not Aſſets 
præter the Reverſion, a general Re- 
plication of Aſſets is good, becauſe 
the præter is idle, 50, 51 
Juſtificationin Treſpaſs for taking cor- 
rupt Victuals held good, 56 
Juſtificat ion by Arreſt upon proceſs 
out of an Inferiour Court, 58, 59 
Juſtification by the Defendant where 
he muſt ſhew the Commencement 
of his Eſtate or not, 70, 71 

6 


7 
Touts temps priſt not good after Im- 
parlance, 62 
Profert hic in Curia, where it muſt 
be pleaded formally, 77, 78 
It muſt be pleaded when the Title 
is by Deed either as party or privy, 

6 


De injuria propria ſua where a Ser- 
vant 1s Defendant 'tis good with- 
out a Traverſe, 68 

Plea where tis naught with a Tra- 
verſe, ibid. 

Where the Defendant may plead any 
thing which amounts to a perfor- 
mance, 139 


Where the Defendant was charged 


with receiving 80 Pigs of Lead, and 
he ſaith, that he was not Receiver, 
but omits aliquam partem inde, the 
Plea was ill, 146 
Hoc paratus eſt verificare, 'where good 
or not, ibid. 
The Defednant was charged as Bayliff 


1 Martii 


1 Martii he faith, he was not from 
the iſt of March, and ſo excludes 
the day, . 146 
In Covenant for not Repairing, the 


Defendant pleads recuperavit gene- 


rally, and held good after Ver- 
dict, 176 
Affirmative Plea ought to be parti- 
cular, as if the Defendant pleads 


a Conveyance made he muſt ſhew 


what, 239 


Of another Action depending for the 
ſame Cauſe in another Court, | 
Jas 


Where good though it amounts to the 
general Iſſue, 274, 273, 276, 277, 
278 

where good, 


Argumentative Plea, 
276 


Negative Plea, viz. that three did | 
not ſuch a thing, the Defendant 
284 


muſt ſay, nec eorum aliquis, 
Otherwiſe in an affirmative Plea , 
ibid. 


Plea puis darrein Continuance muſt be 


certified as part of the Record of 
Niſe Prius, 307 
Non damni ficatus generally no good 
Plea where the perſon and Lands 
are to be indempnified, 305 
Where a Judgment ſhall be avoided 
by a Plea without bringing of a 
Writ of Error the party being a 
Stranger to it, 308 


Pꝛelcription. 


Not to be pleaded againſt another 
without a Traverſe of the firſt, 
104 

Muſt be alledged with a Seiſin in Fee 
and not for Life, 318 
To a Modus where good, 320 
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| ]Neſentation, 


The King being entituled by the Sy- 
mony of the Patron preſents , 
though the Symony be pardoned, 
the Preſentee ſhall not be removed, 

| 52, 53, 54 

Between three by turns, they are Te- 
nants in Common of the Advow- 
ſon, and one may grant the next A- 
voidance,the Church being full, 97 

How it muſt be pleaded tempore pacis, 


134, 185 

Poſſibility, 
A Grant made thereof and good, 
106, 107 


By an Executor before Probate is but 
| a Poflibility, and yet good, 108 


Pꝛiviledge. 


Will not extend to a Caſe of neceſ- 

ſity, 182 
Ot a Serjeant at Law, 296 
Ofan Attorny of the Kings Bench, 


181 
Pꝛoceſs. 


| Where an Action will not lie againſt 
the Defendant for doing a thing in 
Execution of the Proceſs of Law, 


244 
Pꝛohibition. 


To the Biſhops Commiſſion to ſet 
Rates upon the Pariſhioners to re- 
pair the Church, 8 

Prohibition printed in Engliſh and 

diſperſed a Crime fit to be puniſn- 

ed, 119 

Not granted for a Rate for building 


ofa Church, 222, 223 

| Where it ſhall be granted at any time 
273 

X x Where 
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Where a Sentence of Divorce was in- 
tended to adnul a Marriage, 314 
Upon a Suggeſtion of Excommuni- 
catiqn becauſe he refuſed to accuſe 
himſelf, 278 


Power. 


Where 'tis coupled with an Intereſt, 
'tis aſlignable, 317 
Promiſe. 


Where they are mutual, the perfor- 
mance need not be averred, 33,34 | 


- Purchaſe, 

Where the Heir takes by Purchaſe 
the Anceſtor muſt depart with his 
whole Fee 20 
Where the Heir ſhall take by Pur- 
_ chaſe, and where by Deſcent, 286 


— 


— 
— 


"BY 
Quare Impedit. 


Eal Mainpernors muſt be re- 
K turned upon the Summons, 
Pone and Grand Cape if the diſtur- 


ber do not appear, (and not John 


| 


Doe and Richard Roe,) 264, 265 
Que Etate. 
Where 'tis pleadable, 143, 144 
R. 
Rates. 
OR building of a Church ſhall be | 


222 


'* fet by the Pariſhioners, 


Recital. 
Where a Title is ſer out by way of | 
I42 | 


Recital and good. 


Recovery Common, 


Of Lands in a Liberty paſſeth Lands 
in a diſtin& Vill in the ſame Li- 
berty though not named, 47, 48, 


| 4 
How to be pleaded, 7 b 
When firſt 1nvented, 132 
Pariſh and Vill within the Pariſh of 
the ſame name, a Recovery is ſuf- 
fered of Land in the Vill without 
naming the Pariſh, but the Pariſh 
is named in the Indenture to lead 
the Uſes, they make but one Con- 
veyance, and the Lands in the Pa- 


riſh paſs, _— 
Redoyy, 
Tythes thereof ſhall not be ſequeſtred 
for repairing of the Chance), 254 
Refuſal Vide Requeſt, 
Relation, 


Where it ſhall be allowed to make a 
thing good, and where not, 148, 


149 

Releafe, 
By an Executor before probate, 
where good and where not, 108 


| Not good where the Party had only 


an inception of Right, ibid. 
Of all Demands to the 2686b of A- 
pril, a Bond dated that day is not 
releaſed, 281 


Where it ſhall diſcharge a Rent after- 


wards due, and where not, 2892 


Remedy. 


; Where a thing is in the ſame miſchief 


tis within the ſame remedy, 72 
Reputed Lands ſhall paſs by general 
words, 69 
Ke- 


— 


3 
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Repleader. 
Shall be after an immaterial Iſſue, 
139, 140 
Reparavit generally & de hoc ponit 
ſe ſuper patriam, good after Ver- 
dict, 176 


Both are Actors, 199 
Where Non cepit generally is a good 
Plea, and where not, ibid. 


Requeſt, 


Where a thing is to be done upon Re- 
queſt within ſix Months, or Mony 
to be paid, if the Requeſt be not 
made within the time, tis a diſ- 
penſation of one part of the Con- 
dition, and the Law doth diſcharge 
the other part, 2C3 

What {hall be a refuſal in Law, what 
not, = 

Reſervation. 


Of Rent to him, his Executors and 
Aſſigns, the Heir ſhall not have it, 


Ls 93 

Of a Pepper Corn, a good conſide- 
ration to raiſe an Ute, 249 
Reſtrictive words what ſhall be ſo 
. conſtrued ina Fine, 115, 116 


Reverſion. 


A Fine thereof executed by the At- 
tornment of the Leſſee for years, 177 


— 


S) * 
Scandalum Pagnatum. 


| Ction thereon, + Wo 
Viſne not to be changed there- 
in, | 1 216 


| 


74,75 


| 


| Servant, 


Where he ſhall plead his Maſters Com- 
mand, "00 
Where he may juſtifie by the Com- 
mand of his Maſter, 67 
Where he ſhall not be charged in 
Trover for taking by the Com- 
mand of his Maſter, 243 
Where a delivery of Goods to him is 
a delivery to the Maſter, 309 


Sequeſtration. 


Out of Chancery whether pleadable 
to an Action of Treſpaſs at the 
Common Law, 255, 256 

Of Tythes of a Rectory cannot be 
for Repairs of the Chancel, 254, 


|) 255, 256, 257, 259, 259 


Sheriff. 


Caſe doth not lie againſt him for 
returning Cepi Corpus &. paratum 
habeo, though the party doth not 
appear, 83, 84, 85, 86 

Eſcape doth not lie againſt him where 
he takes Bail though not ſufficient, 


177 


Serjeant at Law, 


Whether he have the priviledge of 
being ſued in the Common Pleas, 
and no where elſe, 296 


Statutes. 
Of England, where they extend to 
Barbadoes, 45, 46, 47 
Where there are no negative words 
in it, the Authority of the Kizgs 
Bench is not abridged, 129 


Where there is a prohibitory Clauſe 
in it the Party is not confined to 
the manner therein expreſſed, o- 
therwiſe upon a Clauſe giving a 
penalty, 


128 


Contra 


> 1 2 
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Contra formam Statut extends to more 
than one Statute, 129 


Statute of 5 Eliz. Action lies thereon || 


in the Courts of Meſtminſter, 246 
Statute of 13 Eliz. hath a retroſpect 
to charge the Receivers Lands for 

a Debt due to the King, 24.8 
Where the Concluſion ought to be 
contra formam Statuti, OI 
If an Offence be at the Common Cav 
for which a Penalty is given by 
the Statute, you may proceed ei- 
ther at Law or upon the Statute, 
301 

A Statute being a general Law need 
not be recited, 99 
If recited falſe, and there is enough to 
maintain the Action, which is true, 


tis well enough, ibid. 
Slibſtance. 

Where tis found it makes the Iſſue 

good, 55 6, 17 9 


Superior reſpondeat, where this Rule 
is to be admitted, 120, 121 


Superledeas. 
Muſt be delivered by the old Sheriff 
to the new one, 217 


Surrender. 


To a Diſſeiſor to the uſe of another 
who is admitted and good, be- 
cauſe the Admittee is not in under 
the Diſſeiſor, but the ol a” 

287 

Such a Surrender to the Diſſeiſor, 

u faciat voluntatem, quere if 8089 


| It 


| 


FT. 
Tail. 


Orfeited for Treaſon, 132, 135 
No ſuch Eſtate at the Common 


Law, | 131 
was created by the Statute de do- 
nis, 134 
Time. 
Ought not to be made parcel of the 
Iſſue, 145, 184 
What ſhall be ſaid time out of Me- 
mory, 320 


The fix Months ſhall be computed ac- 


cording to the Calender, 58 

| Tythes. 
Stiall not be paid for Brick, 77 
ibid. 


Nor for 2 N 
Preſcription by a Lay Man in odo 
decimandi, good, but not in #07: 
decimando, 321 
Whether a Layman may preſcribe for 
them in prender or not, 321 


Title. 


What ſhall be accompted a buying a 
pretended Title within the Sta- 


tute, what not, 67 
Toll. 
How many forts there are, 143 
Travers. 
Where tis immaterial and where not, 
| I9, 67, 68 
; Where tis naught, - 46,55 


Where it need not to be made, there 


being ſufficient matter pleaded be- 
fore to avoid the Title, 60 
Where 
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Where tis neceſſary and omitted tis 
ſubſtance and, makes the Pleading 
ill, 60 

Where tis good, 85 

One Preſcription being contrary to 
another, the firſt muſt be traverſed, 

; 104, 105 

Where the Charge in the Declaration 
is not fully anſwered, there muſt 
be a Traverſe, as the Defendant 
being ſued as Executor, who plead- 
ed, that another was Executor and 
Superſtes, 168 

Travers upon a Travers where it fhall 
be, and where not, 183 

Where it ſhall not be of a Sheriffs Re- 
turn, 10, 11 

Abſque hoc, quod legitimo modo oneratus 
no good Traverſe, 54, 55 


Treſpaſs. 


Recovery therein where it ſhall be a 
good barr in Trover, 318, 319 


Tryal. 


No new Tryal allowed in an Action 
of Sfandalum Magnaium, 150 
New Tryal granted by the direction 
of a Judge, 199, 200 


' Trover. 


Where it may be brought upon a pol- 
ſeſſion in Law, as by an — 
10 

It will lye though the Poſſeſſion be 
changed before the Action brought 

| 243 
Where the converſion ought to be 
found, demand and refuſal will not 
make-a converſion, 2244 


| 


| 


— — 


Truſt. 


- Decree in Chancery to enforce the 


88 


execution of a Truſt, 


— — 
— 


V. 
UGariance. 


Etween the finding and the 

pleading, if it be not ſubſtance 

doth not hurt, | 5 

Between the Regagd as pleaded, wy 
the Record it ſelf, 240 


Between the Covenant and the He- 


claration, | 269 
If an Action be brought againſt three, 
and a wolle proſequi entreg 38 t 
one, and à Writ gt Enquiry again 
the reſt, whether they muſt not 
all be named in the Writ, 28 
In Debt upon fimple contract, the lea 
variance is fatal, 6 
Between the two Actions a Recovery 


in one cannot be pleaded in barr of 


the other, 42,43 
Uerdict. 
Where it ſhall cure a bad Declarati- 
on, 66, 213 
Where it helps the miſrecital of an 
Act of Parliament, 241 
Videlicet, where 1t (hall be tranſpoſed 
to ſupport an Action, 98, 99 


Not to he changed in a Scandalum 
Magnatum, 216 
Where it ſhall be intended, though 
pot laid in the pleading, 304 
| Vicbuals, 


Vidtuals, Juſtification of a Treſpaſs , 
for that they were corrupt, 56 


Unity of Poſſeſſion. 
Where it doth not deſtroy a Right of 
Common, 277 
Uſage. 


Where it ſhall not intend a Right, it 
may be Evidence of a Right, 278 


Ale. 
Where a Man ſhall take by way of 
ſpringing Uſe, 208 
Uſes not favoured in the Law, 210 


How they came firſt into Conveyan- 
ces, 251 
Uſe may be raiſed by the reſervation 
of a Pepper Corn to make a Te- 
nant to the Præcipe, 249,250 
Where the Statute of 27 H. 8. creates 
an Uſe till a future Uſe cometh in 
eſſe, 208 


Uſury. 


The contract it ſelf muſt be Uſurious 
to make the Security void, 307 


W. 


Wales. 
9 ſhall go thither upon a 


Judgment obtained in the 
Courts at Weſtminter, 


Wager of Law. 


II 


red, 140, 141 
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| Ofque is excluſive in Pleading, 
{i Words are to be taken in a common 


Where Compurgators ſhall be requi- L 


Ward. 


Cannot be where the Infant is in by 
Purchaſe, and not by a Deſcent, 


176,177 
TUarden of the Fleet. 


How far his Limits extend, 221 


UWlarranty, 


Where it ſhall deſcend and bar the 
Iſſue, 109, 110, Gc. 
Where a Fine ſur conceſſit ſhall diſ- 
place an Eſtate and turn it to a 
Right, and the Collateral Warran- 
ty bar the Heir, 110 
Voucher and Rebutter are incident to 
it, 14 
Waſte, 


Brought by one Tenant in Common 
alone, and good, 61,62 


Gill, 


Judgment given upon the Conſtructi- 
on of the words therein, 223,224 
Where the Republication makes it a 
new Will, 313 
Eccleſiaſtical Court the proper place 
for the determinatiou when a per- 
ſon is capable of making a Will, 


| 315 
Mods. 


Of doubtful ſignification ſhall not be 
coaſtrued to work a wrong, 116 
Where the Pronoun illa doth reſtrain 
former words, 106, 107 


280 


and ordinary underſtanding, 183, 


187 
Words 


3 ti 


Words where they are made actiona- 
ble by averment of Damages, 150 


Words in an A& of Parliament areto 


1 E 


be taken in a common meaning, 
183, 187 


TUrong. 
No conſtruction ſhall be made to 


work a wrong, 80 


BOOKS Princed for and Sold by 


Flower de Luce over againſt St. 
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HE Reports of Sir Payton 
| Ventris Knight, late one of 
the Juſtices of the Common 
Pleas, in Iwo Parts. The firft Part 
containing Select Caſes Adjudged in the 
Kings Bench, in the Reign of King 
Charles the II. With three Learned Ar- 
guments, one inthe Kings Bench by Sir 
Francis North, and two in the Exche- 
ver by Sir Mathew Hale when Lord 
hief Baron. The ſecond Part con- 
taining Choice Caſes Adjudged in the 
Common Pleas, i» the Reigns of King 
Charles the Il. and King James the II. 
And alſo in the three first Tears of his 
nom Majeſty King William and the late 
Queen Mary, while he was a Judge in 
the faid Court, with the Pleadings to 
the ſame, and alſo ſome other Remark«- 
ble Caſes in other Courts. Printed in 
Folio, in 1696. With the Allowance 
and Approbation of the Lord Keeper 
and all the Judges. + 
The Lord Coke's Reports in Engliſh, | 
Folio. 
H:, Eleven Reports in French, Fol. 
Hi, Commentary on Littleton, or 
the firſt part of the Ioſtitutes, Fol. 
His Commentary on Magna Char- 
ta, or the Second Part of the Inſtitutes, 


Folio. 
His Pleas of the Crown, or the 


Third Part of the Iaſtitutes, Folio. 


CHARLES HARPER, at the 
Dunſtans Church in HFleerſtreet. 


His Juriſdiction of Courts, or 

the Fourth Peri of the Inſtitutes, Fol. 

Bulſtrode's Reports, in Three Parts, 
with new References, Fol, 

Leonard's Reports, in Four Parts, 
with new References, Fol. 

The Year-Books in Ten Volumes, 
the laſt Edition with New Notes and 
Tables to them all, Fol. 

The Reports of the Lord Keeper Lit- 
tleton, in the time of King Charles 
the I. Fol. 

The Reports of the Learned Fudge, 
Sir Henry Hobart, the Fourth Edition 
CorreFed and Amended, Fol. 

Reports in the Court of Kings Bench, 
at Weſtminſter, from the 12th to the 
3oth Tear of King Charles II. By Joſ. 
Keble of Grays Inn, Eſq; In three Vo- 
lumes, Fol. | 

An Aſſiſtance to Juſtices of the Peace, 
for the eaſier performance of their Duty, 
in two Parts; to which is now added a 
Table for the ready finding out the Pre- 

ſidents, with a large Table of the Mat- 
ters, never before Printed. Zy Joſ. 
Keble of Grays Inn, Eſq; Fol. | 
An Exad Abridgment of the Records 
3 Tower of London, being of great 
 Ofe for all that are concerned in Par- 
liamentary Affairs, and Profeſſors of 
the Laws of. this Realm. Collected by 
Sir Robert Cotton, Kt. and Bar. Fol. 
The Commentaries of Ed. Plowden, 


with References; wherennto are added 


his Quaries, Fol, Keil- 


* 
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Keilwey / Reports, with new Refe- 
rences to all the late Reports, Fol. 
Reports of ſeveral eſpecial Caſes in 
the Court of Common Pleas, in the 
| Reign of King Charles II, By S. Car- 
ter of the Middle Temple Eſq; Fol. 

The Laws of Jamaica, in Fol. 

An exad Abridgment of all the Sta- 
tutes in force and uſe from Magna Char- 
ta. Begun by Edm. Wingate of Grays- 
Inn Eſq; and carefully continued down 
to the Tear 1689. By Joſ. Waſhington 
of the Middle- Temple, Eſq; 890. 


The New Natura Brevium, of the 


moſt Reverend Judge, Mr. Anth. Fitz- 
herbert, Corre&ed and Reviſed, & vo. 

Styles's Practical Regiſter, begun in 
the Reign of King Charles I. conſiſting 
of Rules, Orders, and the principal Ob- 
ſervations concerning the practice of the 
Common Law, in the Courts at Welt- 
minſter; particularly the Kings-Bench, 
as well in matters Criminal as Civil, 
carefully continued down to this time, 
in $90. 


Two Dialogues in Engliſh between 


The Catalogue. 


| 


a Doctor of Divinity and a Student in 


the Laws of England, of the Grounds 
of the ſaid Laws, and of Conſcience, 8v0. 

The Law againii Bankrupts, or 4 
Treatiſe wherein the Statutes againsSt 
Bankrupts are explained. By F. Good- 
ing Serjeant at L,aw, 8v0. 

The Entring Clerks Vade Mecum , 
being an exact Collection of Preſidents 
for Declarations and Pleadings in moſt 
AGions, &c. By W. Brown, Gent, 800. 

The Laws of Jamaica, 890. 

The Exact Clerk, or Scrivener's 
Guide, being choice and approved Forms 
of Precedents of all ſorts of Buſineſs now 
in Oſeand Pradtice, in a much better 
Method than any yet Printed; being 
uſeful for all Gentlemen, but chiefly thoſe 
who pradlice the Law. By Nicholas 
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Covert, one of the Attornies of the 
Court of Common Pleas, 8v0. 
Miſcellanies. 
HE Life of Our Bleſſed Lord 
and Saviour Jeſus Chriſt , an 
Heroick Poem, in Ten Books, with Six- 
ty Copper Plates. By Samuel Weſley, 
M.A. Chaplain to the Marqueſs of Nor- 
manby, and Rector of Epworth in the 
County of Lincoln. The Second Edi- 
tion, Reviſed and Improved by the Au- 
thor, Wiih a large Map and Table of 
the Matter, in Fol. 

Doctor Willis Practice of Phyſick, 
being the whole orks of that Renown- 
ed and Famous Pho ſician Nendred 
into Engliſh. The Second Edition, with 
40 Copper Plates, Fol. 
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